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Zoning: Non-Conforming Uses, Accessory 
Uses and Variances 
By HENRY W. HARDY of the Boston Bar 


The enabling act which authorizes Massachusetts cities and 
towns to enact zoning ordinances and by-laws to regulate and re- 
strict the use of land and the use and construction of buildings, 
G.L., c. 40A, also provides for certain exceptions to the applica- 
tion of such ordinances and by-laws as may be enacted. One such 
exception, the non-conforming use, attaches to real estate simply 
because the use is more venerable than the ordinance or by-law 
with which it is in apparent conflict. Another, the variance, may 
be granted by a board of appeals, in instances of hardship where 
all of the statutory requirements have been met. A third exception, 
the accessory use, is non-statutory, and has developed through de- 
cisions of our supreme judicial court, hereinafter respectfully re- 
ferred to as the “‘court.”” It is proposed to consider, saving the vari- 
ance for last, the present state of these three exceptions to the 
application of zoning ordinances and by-laws. 


The Non-Conforming Use 


The enabling act says that a zoning ordinance or by-law will 
not apply to an existing building or structure, or to the existing 
use of land, a building or a structure, to the extent it was used at 
the time of adoption of the ordinance or by-law, or of an amend- 
ment to either. However, the ordinance, by-law or amendment 
will apply to any change of use, or to any alteration of a building 
or structure constituting a reconstruction, extension or structural 
change, or to any alteration to provide for a use “for a purpose or 
in a manner substantially different from the use to which it was 
put before alteration, or for its use for the same purpose to a sub- 
stantially greater extent.” G.L., c. 40A, § 5. 

An ordinance or by-law may provide that a non-conforming 
use will terminate after a certain period of non-use, but if the 
non-conforming land is used for agriculture, horticulture or flori- 
culture, there must be a non-use for at least five years before the 
non-conforming use can be deemed to have terminated. 

Ordinances and by-laws vary in their attitude toward the con- 
tinuation of non-conforming uses. Some say, in effect, “we will 
tolerate your present use of your property because the statute re- 
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quires us to do so, but we will not tolerate any change or extension 
of the use that is not absolutely required of us.’ Others, taking a 
less restrictive view, may permit a substituted non-conforming use 
that is not more detrimental to the neighborhood than the original 
use, Or may permit limited structural additions. It is necessary, in 
a consideration of the decided cases, to have in mind the particular 
provisions of the local zoning laws which apply. 

It seems clear that an ordinance or by-law can not prevent a 
simple increase in the volume of a non-conforming business, if no 
structural change is involved and the increase has no substantial 
effect upon the neighborhood. A non-conforming riding-school, for 
example, has been allowed to increase the number of its horses from 
two to twenty or more. Building Commissioner of Medford v. 
McGrath, 312 Mass. 461; 45 N.E. 2d. 265 (1942); citing Cochran 
v. Roemer, 287 Mass. 500; 192 N.E. 58 (1934). However, a non- 
conforming business may not be so enlarged that its impact on the 
neighborhood is substantially different. Where the applicable by- 
law permits a non-conforming use to continue “for purposes not 
substantially different,” the non-conforming use of a building for 
repairing motor vehicles of the owner as incidental to his trucking 
business may not be enlarged to permit the use of the building for 
the general repair of automobiles for pay. Town of Lexington v. 
Bean, 272 Mass. 547; 172 N.E. 867 (1930). Similarly, the proprie- 
tor of a non-conforming neighborhood tailor shop using largely 
light hand labor may not invoke the protection of the enabling act 
to operate a fully mechanized industrial cleaning establishment. 
Town of Marblehead v. Rosenthal, 316 Mass. 124; 55 N.E. 2d. 13 
(1944). Where the non-conforming use consists of furnishing to 
dump trucks the ingredients of concrete, the land-owner may not, 
by adding new structures, create a modern plant to supply “ready- 
mix” concrete to cement-mixer trucks. The new use is “different 
in its effect upon the neighborhood.” Town of Seekonk v. Anthony, 
1959 Mass. Adv. Sh. 623; 157 N.E. 2d. 651. A non-conforming use 
of residential property for incidental storage by a part-time mason 
may not be extended to the storing of lumber, masonry forms and 
Staging used in connection with a full-time masonry business and 
a more general building business. The new use is different in char- 
acter and purpose. Town of Wellesley v. Brossi, et als., 1960 Mass. 
Adv. Sh. 309; 164 N.E. 2d. 883. 

The extension of the use of gravel pits is a frequent source of 
irritation to those living in close proximity. The operation of a 
non-conforming gravel pit can not be extended over a much larger 
tract of land, Town of Burlington v. Dunn, 318 Mass. 216; 61 N.E. 
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2d. 243 (1945), unless the owner, prior to the adoption of the 
ordinance or by-law, has actually occupied the larger tract in a 
manner physically appropriating it to use, as for example by test- 
ing, or by stripping off the top soil, Town of Seekonk v. Anthony, 
328 Mass. 236; 103 N.E. 324 (1952), or by fencing. See Town of 
Billerica v. Quinn, 320 Mass. 687; 71 N.E. 2d. 235 (1947). The 
existence of a non-conforming use does not entitle a gravel pit 
owner to erect a new sand-hopper. Wilbur v. City of Newton, 302 
Mass. 38; 18 N.E. 2d. 365 (1939). 

A change in use, unless protected by language in the local 
ordinance or by-law permitting a use “not more detrimental,” will 
ordinarily not be permitted. For example a dance hall may not be 
converted into a restaurant, City of Lynn v. Deam, 324 Mass. 607; 
87 N.E. 2d. 849 (1949), nor a dairy farm into a general food 
depot, Public Building Commissioner of Newton v. Star Market 
Co., 324 Mass. 75; 84 N.E. 2d. 529 (1949), nor a garage into a 
bottling establishment. Adamsky v. Mendes, 326 Mass. 603; 96 N.E. 
2d. 236 (1950). 

Frequently the local ordinance or by-law permits the change 
of a non-conforming use to another use “not more detrimental to 
the neighborhood.” In applying such a provision, the court has 
upheld findings by trial courts that a drugstore was more detri- 
mental than a general store, Donovan Drug Company v. Board of 
Appeals of Hingham, 336 Mass. 1; 142 N.E. 2d. 354 (1957), and 
that a melting and rendering establishment was not more detri- 
mental than a tannery. La Montagne v. Kenney, 288 Mass. 363; 
193 N.E.9 (1935). 

It does not follow that because a use is non-conforming the 
method of carrying on the use cannot be modernized and improved 
in the course of time. For example, where sand was removed from 
a pit only by hand at the time of adoption of the zoning by-law, 
the operator of the pit is entitled subsequently to introduce and 
use power equipment for such removal. Town of Wayland v. Lee, 
325 Mass. 637; 91 N.E. 2d. 835 (1950). Similarly, the installation 
of modern coke elevators and equipment is a proper mechanical 
improvement on premises used as a small coal and coke yard at the 
time of adoption of the zoning ordinance. Cochrane v. Roemer, 
287 Mass. 500; 192 N.E. 58 (1934). The test appears to be, not 
whether the means of exercising the use is improved, but whether 
the purpose of the use is changed. 

Local ordinances and by-laws quite generally provide for the 
termination of a non-conforming use after a definite period of non- 
use. Frequently, the period is set at one, two or three years. Non-use 
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may be said to be a discontinuance of use, which the court has said, 
see Pioneer Insulation & Modernizing Corp. v. City of Lynn, 331 
Mass. 560; 120 N.E. 2d. 913 (1954), results from the concurrence 
of two factors—the intent to abandon or discontinue the use, and 
voluntary conduct carrying the implication of abandonment. Mere 
lapse of time, though evidental, is not the controlling factor. In a 
case involving the use of “Dreamwold” in Scituate, a trial judge’s 
finding was held warranted that there had been no abandonment 
of the non-conforming use of the premises as a restaurant although 
the building had been vacant for several years. Paul v. Selectmen 
of Scituate, 301 Mass. 365; 17 N.E. 2d. 193 (1938). In another 
case, where a non-conforming business building was vacant for two 
years and nine months, and the city ordinance provided that when 
a use had been discontinued for two years, it should not be re- 
established, the court held the intent to abandon the use was nega- 
tived by the owner’s attempts to rent the property for business 
purposes. Dobbs v. Board of Appeals of Northampton, 1959 Mass. 
Adv. Sh. 1319; 162 N.E. 2d. 32. 


The Accessory Use 


An accessory use is a use which is dependent on or pertains to 
a use specifically permitted in the zoning district by the local ordi- 
nance or by-law. As to such accessory uses as are spelled out in the 
ordinance or by-law, there is no problem. The taking of a limited 
number of roomers in a private home, the use of a room in a resi- 
dence for the professional office of the resident, the use of certain 
exterior signs—these are often specifically permitted as accessory 
uses. It is when the ordinance or by-law is silent that we must 
determine whether a particular desired use can properly be deemed 
accessory by implication. There are certain elements which must 
be considered when a citizen asserts his right to a use which can 
only be justified as accessory—the character of the neighborhood, 
the customs of the time when the use is sought, the necessity of the 
use in connection with the permitted use, and whether the sought- 
for use is so commonly to be expected in connection with the per- 
mitted use that it cannot reasonably be said the ordinance or by-law 
was intended to prohibit it. 

As has been pointed out by the court, in a case holding that a 
stable for housing two horses for show purposes and pets was not 
a proper accessory use to a one-family detached house, if the ques- 
tion had been propounded in 1900 instead of 1953, a different 
answer might have been required. Pratt v. Building Inspector of 
Gloucester, 330 Mass. 344; 113 N.E. 2d. 816 (1953). The opinion 
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in this case discusses, most interestingly, the extent to which an 
accessory use may be implied. If the owner who wanted the stable 
was perhaps a little behind the times, the owner who wanted to 
house his plane on a residential lot was perhaps a little ahead of 
the times. In any event, the housing of the plane was held not a 
proper accessory use. Building Inspector of Falmouth v. Gingress, 
338 Mass. 274; 154 N.E. 2d. 896 (1959). 

A banquet hall large enough to seat five hundred persons at 
a dinner is a proper accessory to a combination hotel and apartment 
house, Bennett v. Inspector of Buildings of Cambridge, 270 Mass. 
436; 170 N.E. 412 (1930), but a banquet hall for private parties 
is not a use accessory to the operation of a three-room tourist home. 
City of Haverhill v. Di Burro, 337 Mass. 230; 148 N.E. 2d. 642 
(1958). It comes down often to a matter of reasonableness. 

In a useful decision, because it has long been a question what 
activities a householder could properly conduct in his home, the 
court has held that the use of a room in a private home for business 
telephone calls, making out bills and checks and receiving mail is 
properly incidental to the use of a house as a dwelling. These ac- 
tivities do not, separately or together, constitute the conducting of 
a business. Town of Wellesley v. Brossi, 1960 Mass. Adv. Sh. 309; 
164 N.E. 2d. 883. In the same case, however, the court says that 
the parking of a dump truck, a cement mixer and a pick-up truck 
on the premises is not properly incidental to the residential use of 
the property. Quaere: If a householder drives a bright red oil truck 
in working hours, may he park it nights and weekends in his drive- 
way? Is that an accessory use in a residence zone? 

A small conservatory in the rear of a residence, used for raising 
plants and flowers for the pleasure of the owner has been held to be 
a use properly accessory to a single family residence. Kenney v. 
Building Commissioner of Melrose, 315 Mass. 291; 52 N.E. 2d. 683 
(1944). In another case involving residential property, it was said 
it could not be ruled as matter of law that the construction and 
maintenance of a tennis court was not a permitted incidental use. 
The decision was one of fact for the trial judge. Williams v. In- 
spector of Buildings of Belmont, 1960 Mass. Adv. Sh. 895; 168 N.E. 
2d. 257. 

Though usually the question as to what is a proper accessory 
use arises with relation to residential property, similar questions may 
arise in the case of business property. It has been held, for example, 
that the following uses are properly incidental or accessory to the 
permitted use of property as a greenhouse and nursery: the trans- 
planting of plants purchased elsewhere into the soil of the nursery, 
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the treatment on the premises of plants acquired elsewhere, the sale 
of such preparations, including fertilizers, as are intended to be used 
for the preservation and health of plants sold, the sale of sterilized 
soil and the maintenance of reasonable parking facilities for cus- 
tomers. On the other hand, the court has held the following not 
to be uses properly accessory to the use of the premises as a green- 
house and nursery: the sale of Christmas trees and wreaths where 
the material for them was not raised on the premises, the mainte- 
nance of a garden shop selling tools and equipment, the use of the 
premises as a headquarters for a landscaping contracting business 
which did not concern the transplanting of the nursery’s own stock, 
and the use of signs of substantial size. Town of Needham v. 
Winslow Nurseries, Inc., 330 Mass. 95; 111 N.E. 2d. 453 (1952). 

No one can properly quarrel with the proposition that an acces- 
sory use can not exist unless there is a permitted use to which it is 
accessory. For example, the maintenance of a greyhound racing 
stable in a single residence district, where farms and customarily 
incidental accessory uses are permitted, is not proper where the 
farm itself has been discontinued. Mioduszewski v. Town of Saugus, 
337 Mass. 140; 148 N.E. 2d. 655 (1958). The court also said that 
even if there had been a farm in existence, the greyhound stable 
would not have been a proper accessory use. 


The Variance 


The zoning enabling act says that a local board of appeals shall 
have the power to authorize, on appeal, with respect to a particular 
parcel of land or existing building, a variance from the terms of a 
zoning ordinance or by-law “‘where, owing to conditions especially 
affecting such parcel or such building but not affecting generally 
the zoning district in which it is located, a literal enforcement of the 
provisions of the ordinance or by-law would -involve substantial 
hardship, financial or otherwise, to the appellant, and where de- 
sirable relief may be granted without substantial detriment to the 
public good and without nullifying or substantially derogating from 
the intent or purpose of such ordinance or by-law, but not other- 
wise.” G.L., c. 40A, § 15. This quoted section should be en- 
graved on the memory of everyone having anything to do with 
variances. 

It is proposed here to examine into the circumstances under 
which variances will or may be granted or denied, but not to deal 
with the technical requirements relating to hearings or appeals. 

To begin with, no one is entitled as of right to a variance 
from the terms of a valid zoning ordinance or by-law. The reason 
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for this is quite apparent. As pointed out by the court, “a land 
owner in a zoning district has a right to expect that zoning ordi- 
nances shall have a fair degree of permanency,” Everpure Ice Mfg. 
Co. v. Board of Appeals of Lawrence, 324 Mass. 433; 86 N.E. 2d. 906 
(1949), and ‘‘variances are always in derogation of the zoning sys- 
tem.” Pendergast v. Board of Appeals of Barnstable, 331 Mass. 555; 
120 N.E. 2d. 916 (1954). 

It is a corollary that the power to grant variances should be 
“sparingly exercised and only in rare instances and under excep- 
tional circumstances peculiar in their nature, and with due regard 
to the main purpose of a zoning ordinance to preserve the property 
rights of others.’” See Stark v. Board of Appeals of Quincy, 1960 
Mass. Adv. Sh. 817; 167 N.E. 2d. 611. 

It is a condition precedent to the granting of a variance that 
a strict enforcement of the zoning ordinance or by-law will involve 
substantial hardship, financial or otherwise, to the appellant. Fur- 
ther, the hardship must be related to the particular parcel of land 
as to which the variance is sought, and it must be a hardship 
especially affecting that parcel and not generally affecting land in 
the same zoning district. A board of appeals, in granting a vari- 
ance, must make a finding of substantial hardship, Spaulding v. 
Board of Appeals of Leicester, 334 Mass. 688; 138 N.E. 2d. 367 
(1956)—a case involving a proposed drive-in theater. See also 
Wrona v. Board of Appeals of Pittsfield, 338 Mass. 87; 153 N.E. 2d. 
631 (1958), involving the proposed extension of a motor freight 
terminal. 

It is not a substantial hardship that the land owner did not 
know, when he bought the property, that it was not zoned for 
business purposes. Prusick v. Board of Appeal of Building Depart- 
ment of City of Boston, 262 Mass. 451; 160 N.E. 312 (1928). The 
hardship imposed upon a land owner in complying with a court 
order directing compliance with a zoning ordinance is not such a 
hardship as will warrant the granting of a variance. Colabufalo v. 
Public Buildings Commissioner of Newton, 336 Mass. 205; 143 N.E. 
477 (1957). 

On the other hand, it may be a substantial hardship if the 
owner of an old, structurally unsound building, used for stores 
and dwellings, and located in a business district, is not granted a 
variance permitting her to demolish the building and construct in 
its place a filling station and lubritorium. Kairis v. Board of Appeal 
of Cambridge, 337 Mass. 278; 150 N.E. 2d. 278 (1958). Hardship 
may be involved if the denial of a variance will tend to drive the 
applicant out of business. Marinelli v. Board of Appeal of Building 
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Department of City of Boston, 275 Mass. 169; 175 N.E. 479 (1931). 
The operator of a non-conforming one-pump gasoline filling station 
may sustain hardship if not allowed a variance to enable him to 
install a second pump and thus be able to offer his customers two 
types of gasoline. Amero v. Board of Appeal of City of Gloucester, 
283 Mass. 45; 186 N.E. 61 (1933). 

The hardship must relate to the land in question. The situ- 
ation frequently arises where the owner of a business desires to use 
adjoining or nearby property, located in a non-business district, 
for purposes of expansion. The court has uniformly taken the posi- 
tion that the hardship, if any, related to the principal property, 
does not flow over to the property for which the variance is sought. 
Thus, a hotel, Brackett v. Board of Appeal of Building Department 
of City of Boston, 311 Mass. 52; 39 N.E. 2d. 956 (1942), and a garage, 
Hurley v. Kolligan, 333 Mass. 170; 129 N.E. 2d. 920 (1955), have 
been denied variances to use adjoining parcels for parking areas, 
and a hardware store owner, unable to renew his lease at his present 
location, has been denied a variance to permit him to erect a store 
building in a nearby residential area. Planning Board of Springfield 
v. Board of Appeals of Springfield, 338 Mass. 160; 154 N.E. 2d. 349 
(1958). 

If the hardship is not one unique to the property in question 
but is one common to properties in the zoning district, then a true 
case of hardship is not made out. For example, where a land owner 
in a general residence district sought a variance to build a two-story 
business building and urged as a hardship the fact that the nature 
of the soil made it impractical to build an apartment building (an 
allowed use), it appeared that the condition of the soil was not con- 
fined to the locus but extended generally throughout the area. The 
court held a case of hardship had not been established. Bicknell 
Realty Co. v. Board of Appeal of Boston, 330 Mass. 676; 116 N.E. 
2d. 570 (1953). 

A board of appeals, in granting a variance, must find that its 
action will not result in “substantial detriment to the public good.” 
This is a major obstacle to many an applicant. 

If the variance is of small consequence, it will ordinarily be 
deemed not detrimental. For example, where the owner of a non- 
conforming garage, located at the end of a dead-end street in a 
neighborhood partly residential and partly commercial, applied for 
a variance to build an addition, the court upheld the granting of 
the variance. Tanzilli v. Casassa, 324 Mass. 113; 85 N.E. 2d. 220 
(1949). 


However, changing a non-conforming use of property in a resi- 
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dential area from a combination residence and perfume factory 
to a restaurant, Benjamin v. Board of Appeals of Swansea, 338 Mass. 
257; 154 N.E. 2d. 913 (1959), or altering a building in a residen- 
tial district from a residence to an educational film library, Stark 
v. Board of Appeals of Quincy, 1960 Mass. Adv. Sh. 817; 167 N.E. 
2d. 611 (1960), has been held to involve substantial detriment to 
the public good. 

If the effect of the proposed change of use will be to nullify 
or substantially derogate from the intent or purpose of the zoning 
ordinance or by-law, relief by variance is not appropriate. Although 
we frequently find “detriment” and “derogation” discussed as 
though they were the same, there appears to be a clear distinction 
between these two hurdles to the granting of a variance. A detri- 
ment suggests direct damage to abutters and neighbors in the zoning 
district (as in Cary v. Board of Appeals of Worcester, 1960 Mass. 
Adv. Sh. 639; 166 N.E. 2d. 690, where the proposed parking area 
for a supermarket would have depreciated abutting property); dero- 
gation suggests an infringement on the essential character of the 
district as envisaged by the zoning law, see Atherton v. Board of 
Appeals of the Town of Bourne, 334 Mass. 451; 136 N.E. 2d. 201 
(1956), involving a proposed commercial boat business in a residen- 
tial area and hence a damage to the public generally. 

It may be derogation from the intent or purpose of the ordi- 
nance or by-law to allow a variance enabling the owner of a large 
house in a residential district to convert it to an undertaking estab- 
lishment, Phillips v. Board of Appeals of Building Department of 
City of Springfield, 286 Mass. 469; 190 N.E. 601 (1934), or to per- 
mit an area of slightly over an acre in a residential area to be used 
asa boat yard. Atherton v. Board of Appeals of the Town of Bourne, 
334 Mass. 451; 136 N.E. 2d. 201 (1956). 

The court has pointed out on several occasions that the three 
elements required for the granting of a variance are set forth con- 
junctively in the enabling act. Thus, it is necessary that the facts 
warrant findings, and that the board of appeals make findings, of 
hardship and no substantial detriment and no substantial dero- 
gation. See Spaulding v. Board of Appeals of Leicester, 334 Mass. 
688; 138 N.E. 2d. 367 (1956). A general finding which merely 
repeats the words of the enabling act is insufficient. Gaunt v. Board 
of Appeals of Methuen, 327 Mass. 380; 99 N.E. 2d. 60 (1951). 

A variance may not be used as a means of changing the bound- 
aries between zoning districts. As the court has said, a boundary 
has to be placed somewhere, Bicknell Realty Co. v. Board of Ap- 
peal of Boston, 330 Mass. 676; 116 N.E. 2d. 570 (1953), and a 
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zoning district has to end somewhere. That a boundary runs be- 
tween a business property and a residential property is no sufficient 
reason, on a request for a variance, to change the residential parcel 
to business. Real Properties, Inc. v. Board of Appeal of Boston, 
319 Mass. 180; 65 N.E. 2d. 199 (1946). 

A few words as to the function of the trial judge on an appeal 
from the granting or denial of a variance. For many years trial 
courts proceeded on the theory that their duty was to hear the evi- 
dence de novo and make their own decisions on the facts as found 
by them. As a result, many a board of appeals decision was over- 
turned. The function of the trial judge has now been clarified. 
He is to hear the evidence de novo and to make his findings of fact. 
He will not accept as facts any statements contained in the board's 
decision which are not supported by evidence introduced before 
him. Devine v. Zoning Board of Appeals of Lynn, 332 Mass. 319; 
125 N.E. 2d. 131 (1955). Having made his findings, he will then 
determine the legal validity of the board’s decision on the basis of 
the facts as found by him, but he will not substitute his discretion 
for that of the board. If the board’s decision is invalid in any par- 
ticular he will determine what decision the law requires on the 
facts found by him. Pendergast v. Board of Appeals of Barnstable, 
331 Mass. 555; 120 N.E. 2d. 916 (1954). 

What should or should not be granted by way of variance is 
a matter of great concern to the citizens of the local community. 
The decisions of the board of appeals affect the happiness, peace 
of mind and economic welfare of many people. The discretionary 
powers of the board are broad. It is, therefore, of great importance 
that the members of each board be chosen with care—and that candi- 
dates for appointment be considered on the basis primarily on their 
integrity, their stability and their consciousness of the purpose of 
zoning. 





Confusion in the Statutes of Limitation — 
A Collateral Consequence of the 
Uniform Commercial Code 


By FRANKLIN N. CUNNINGHAM of the Boston Bar 


The purpose of this article is to examine the extent to which 
the Statutes of Limitation applicable to personal injury actions in 
this Commonwealth have been altered by the Uniform Commercial 
Code. 

It is the belief of this writer that the enactment of the Uni- 
form Commercial Code has substantially changed the applicable 
rule in actions for personal injuries arising out of breach of war- 
ranty in the sale of goods. It is also his belief that because the Code 
was regarded as being of interest chiefly to those concentrating in 
commercial law many whose primary interest is in the field of per- 
sonal injury practice are unaware of the change. 


The Prior Statutes 


Since the enactment of Section 2A of General Laws, Chapter 
260, in 1948, the general Statute of Limitations for actions for per- 
sonal injuries has been two years, without regard to the form of 
action. With respect to actions founded on tort, the cause of ac- 
tion of course accrues at the time the injury is sustained, without 
regard to the date of the negligent or otherwise tortious act from 
which it resulted. 


Bartlett v. Hall, 288 Mass. 532. 


It has generally been assumed that the time of accrual of the 
cause of action for personal injuries based upon breach of warranty 
of quality is the same, though there are no decisions of our Supreme 
Judicial Court upon the point. 

Authority in other jurisdictions is split, some holding that the 
action accrues at the time of sale. 

Gaffney v. Unit Crane and Shovel Corp., 49 Del. 381, 117A. 
(2D) 237, and others hold that it accrues at the time the breach was 
or should have been discovered, John S. Sills & Son, Inc. v. Bridgton 
Condensed Milk Co., 43 F (2d) 72 (CANJ, 1930). 

The rule of accrual at the time of injury is of course contrary 
to the general rule in actions for breach of warranty of title, in 
which it is held that the breach occurs, the cause of action accrues 
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and the Statute of Limitations begins to run upon the delivery of 
the articles involved, without regard to the time when the buyer 
learns of the defect. 


Perkins v. Whelan, 116 Mass. 542. 


The Code Provisions 


The applicable provisions of the Code are found in Part 2, 
Sales. The Limitation provision itself is found in section 2-725, as 
follows: 

§ 2-725. Statute of Limitations in Contracts for Sale. (1) 

An action for breach of any contract for sale must be com- 
menced within four years after the cause of action has accrued. 
By the original agreement the parties may reduce the period 
of limitation to not less than one year but may not extend it. 
(2) A cause of action accrues when the breach occurs, regard- 
less of the aggrieved party’s lack of knowledge of the breach. 
A breach of warranty occurs when tender of delivery is made, 
except that where a warranty explicitly extends to future per- 
formance of the goods and discovery of the breach must await 
the time of such performance the cause of action accrues when 
the breach is or should have been discovered. (3) Where an 
action commenced within the time limited by sub-section (1) 
is so terminated as to leave available a remedy by another ac- 
tion for the same breach such other action may be commenced 
after the expiration of the time limited and within six months 
after the termination of the first action unless the termination 
resulted from voluntary discontinuance or from dismissal for 
failure or neglect to prosecute. (4) This section does not alter 
the law on tolling of the Statute of Limitations nor does it ap- 
ply to causes of action which have accrued before this chapter 
becomes effective. 


This section is applicable to actions for personal injuries in 
view of the provisions of Section 2-715 (2) that “Consequential 
damages resulting from the seller’s breach include . . . (b) injury 
to person or property proximately resulting . . .” therefrom. 

It is thus clear that as to any action for personal injury arising 
out of a breach of warranty, if the provisions of the Code are con- 
trolling, the cause of action accrues and the statute begins to run 
on the date of “tender of delivery” (except of course in case of 
explicit warranty of “future performance” (§ 2-725 (2)) and any 
cause of action will be barred four years from that date. This may 
of course be either earlier or later than the expiration of the period 
of two years from the date of injury. 
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Is the Code Controlling? 

It is the opinion of this writer, for several reasons, that the 
Code has superseded General Laws, Chapter 260, Section 2A, in this 
area. In the first place, the Code is the more recent enactment, and 
upon general principles the latest expression of legislative intent 
prevails. 

McDonald v. Justice of Superior Court, 299 Mass. 321, 324. 

New London Northern R.R. Co. v. Boston & Albany R.R. Co., 

102 Mass. 386, 389. 

Second, the general provisions of the Code with respect to its scope 
and construction, as found in General Laws, Chapter 106, §§ 1-102 
and 1-105 plainly indicate an intention to occupy the field and 
achieve uniformity within it. This finds further support in the 
Legislative History in that it has been learned from some of the 
draftsmen of the Massachusetts Code that it was expressly stated 
that one of the purposes of Section 2-725 was to fix a reasonable 
time after which merchants and manufacturers could destroy their 
records with respect to the manufacture and sale of an item without 
fear of being unable to defend against liabilities subsequently as- 
serted. Third, the Code is dealing with a narrow subject matter, 
carved out of the broad field dealt with by Chapter 260, Section 2A, 
and hence the specific enactment would normally be regarded as 
controlling the general. This viewpoint is strengthened by the fact 
that Section 2A by its express language applies only “Except as 
otherwise provided .. .” 

For all these reasons, the writer believes that in the ordinary 
case of an action for personal injury based on breach of warranty 
in a contract of sale the applicable period of Limitations is that con- 
tained in General Laws, Chapter 106, § 2-725, that is to say, four 
years from the date of tender of delivery of the goods involved. 

An interesting and more debatable question might arise if an 
injury should result as a result of defective goods furnished by a 
physician, surgeon, dentist, optometrist, etc., in the course of treat- 
ment, as to whether such a cause of action ought to be regarded 
as one governed by the Code or by the very specific provisions of 
Chapter 260, § 4, relating to injuries resulting from malpractice, 
error or mistake, by such practitioners. Upon this the writer ex- 
presses no opinion. See, however, Inspector of Buildings of Fal- 
mouth v. General Outdoor Advertising Co., 264 Mass. 85, 89. 


The Annotation Problem 


The creators of the Massachusetts Annotations to the Code 
published prior to its enactment recognized this problem, though 
not dealing with it in detail. It is pointed out in their Massachu- 
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setts Annotations to Section 2-725 that “Actions of tort and actions 
of contract to recover for personal injury have to be brought under 
present law within two years. G.L., c. 260, § 2A.” When these 
annotations were incorporated in the two sets of Annotated Laws 
generally relied on by the bar, one editor unfortunately omitted 
the words “under present law,” so that users of that volume may 
gain the impression that the commentators on the Code believed 
no change had been made. This, of course, is not accurate. 


Practical Applications 


It remains to point out the application of the conclusions above 
reached to a few typical situations. 

First, assume the purchase of a negligently manufactured and 
defective power tool by a retailer on January 6, 1960, and its sale 
by him on January 10, 1960. Assume that the tool breaks on 
January 14, 1961, injuring the owner. It is believed that the action 
against the manufacturer, being in tort for negligence, will be 
barred on January 14, 1963 (two years from injury, G.L. 260, Sec. 
2A), but that against the retailer will not be barred until January 10, 
1964 (four years from delivery, G.L. 106, Sec. 2-725). 

Second, assume in the same situation that the break and in- 
jury do not occur until January 1, 1963. It would appear that the 
action against the retailer is again barred on January 10, 1964, but 
the manufacturers may be sued in tort for negligence until Janu- 
ary 1, 1965. 

Third, in both these instances, it would appear that an action 
for indemnity by the retailer against the manufacturer would, if 
based on breach of warranty, be barred at all events on January 6, 
1964. However, if founded on negligence, it would seem to accrue, 
as under pre-code law, only when the retailer’s liability to his 
purchaser is determined and not be barred until two years there- 
after. Attleboro Mfg. Co. v. Frankfort Marine Acc. & Plate Glass 
Ins. Co., 240 Fed. 573. Hence, unless the retailer is confident of 
establishing negligence of the manufacturer, he must bring his 
action in most instances before his customer’s suit against him comes 
to trial. 

In short, where personal injury results from the use of goods 
purchased in any jurisdiction where the Uniform Commercial Code 
is in effect, consideration must be given to the date of purchase as 
well as to the date of injury in determining the date by which suit 
must be commenced and in a given situation, either an action for 
negligence or one for breach of warranty may be barred while the 
other remains available. 
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“ Alabama Divorces 
ne By JOHN F. LOMBARD of the Boston Bar 
Ly From a lecture presented by Mr. Lombard at Massachusetts Bar Asso- 
d ciation Midwinter Meeting, Worcester, Massachusetts, February 3-4, 1961, 


under auspices of the Committee on Continuing Legal Education, Massachu- 
setts Bar Association. 


Alabama is a sister state like any other and therefore, in men- 
d tioning some of the principles that govern foreign divorce decrees 
y ane a : 

at the present time it is necessary to mention other foreign states. 


le , . : . ee 
ea First I would like to mention the grounds for divorce; juris- 
- diction of the court, venue and other related matters. 
be 1. A divorce may be decreed to either party when either was 
°C. at the time of marriage physically or incurably incapacitated 
0, from entering into marriage. 
2. Adultery. 
nN- 
le 3. Cruelty. 
ut 4. Abandonment for one year. 
u- 5. Imprisonment in penitentiary for two years under a sen- 
tence for seven years or more. 
= 6. Crime against nature, occurring either before or after mar- 
. riage. 
ro 7. Habitual drunkenness, contracted after marriage. 
vs 8. Habitual drug addiction, contracted after marriage. 
re- 9. Five successive years in insane asylum after marriage, spouse 
ass so confined being hopelessly and incurably insane when the 
of bill is filed. This requires a certified statement under oath 
his from the Superintendent of an asylum where spouse is con- 
1es fined that after examination and full study it is his opinion 
and belief a person is hopelessly and incurably insane. 
1“ 10. Where there is a final decree of divorce from bed and board 
wed or a final decree of separate maintenance in effect for more 
a than four years. 
ul P ° *c.> 
for 11. Husband may obtain divorce on ground of wife’s pregnancy 


- at time of marriage without his knowledge or agency. 
12. Wife may obtain divorce for nonsupport for two years. 
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Code of Alabama, 1940, Title 34, §§ 20, 21, 22. 


Darden v. Darden, 246 Ala. 525, 21 So. 2d. 549. (Abandonment 
means wilful desertion involving violation of marital 
duties.) 

Watkins v. Kidd, 261 Ala. 463, 75 So. 2d. 87. (Same as Darden 
case.) 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235 (1955). 

Richardson v. Richardson, 258 Ala. 423, 63 So. 2d. 364. (Ha- 
bitual drunkenness and cruelty.) 

Levy v. Levy, 256 Ala. 629, 56 So. 2d. 324. (Cruelty, bill dis- 
missed, not sufficient proof of domicil.) 


Jurisdiction 


The Circuit Court in Equity has jurisdiction of divorce actions. 

Code of Alabama, Title 34, § 20, as amended. 

Jurisdiction of a court to grant divorce is founded on domicil 
under our system of law. This is stressed in numerous cases, but see 
for example, 

Williams v. North Carolina, 325 U.S. 226, 65 S. Ct. 1092. 

Sherrer v. Sherrer, 334 U.S. 378, 68 S. Ct. 1097 (also, 320 Mass. 
531). 

Coe v. Coe, 334 U.S. 378, 68 S. Ct. 1094 (also, 313 Mass. 232: 
316 Mass. 423; 320 Mass. 295). 

27A C.J.S., Divorce, § 68. 

Wilkes v. Wilkes, 245 Ala. 54, 16 So. 2d. 15. 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. 

In Alabama, as in other states, there must be jurisdiction of at 
least one of the parties and service must be made upon a non- 
resident spouse by publication or as the court orders in order to 
give the court jurisdiction to grant a divorce for one of the statutory 
grounds. This principle is stated in the cases of: 

Ex Parte Cox, 230 Ala. 158, 160 So. 230. (Husband granted 
divorce, wife’s cross bill dismissed, alimony denied, but 
counsel fees allowed; wife had accepted property under 
settlement agreement.) 

O’Bannon v. O’Bannon, 257 Ala. 246, 58 So. 2d. 779. (Suit by 
wife for divorce and interest in property; husband appeared 
and submitted to jurisdiction; divorce granted.) 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. (Husband went 
from N. Y. to Alabama established domicil, wife appeared 
but did not actually contest; property settlement agree- 
ment; wife estopped from attacking divorce decree later.) 
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See: Fitzgerald v. Starratt, 330 Mass. 75. 
Jelly v. Jelly, 327 Mass. 706. 
Adams v. Adams, 338 Mass. 776. 
Shain v. Shain, 324 Mass. 603. 

Where both parties are before the court and pleadings and 
evidence indicate neither one actually domiciled in Alabama the 
bill would be dismissed for want of jurisidiction. 

Woolf v. McGaugh, 175 Ala. 299, 57 So. 754. 

Parties cannot by consent or waiver confer jurisdiction on a 
court where none exists. 

Mark v. Kahn, 333 Mass. 517. 

Barnard v. Barnard, 331 Mass. 455. 


Compare: Dennis v. Dennis, 337 Mass. 1. 

Domicil of one spouse within the state with proper service on 
the other is sufficient to bring marital res before the court. 

Jennings v. Jennings, 251 Ala. 73, 36 So. 2d. 236. 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. 


Venue 


A bill for divorce may be brought in the county of the de- 
fendant’s residence; in the county where the parties resided at the 
time of separation; or in the county of the plaintiff's residence if 
defendant a nonresident. 

Code of Alabama, Title 34, § 28. 

Caheen v. Caheen, 233 Ala. 494, 172 So. 618. 

Ex Parte Weissinger, 247 Ala. 117, 22 So. 2d. 510. 

A bill showing on its face that an action is brought in the 
wrong county will be dismissed on motion. 


Hooks v. Hooks, 251 Ala. 481, 38 So. 2d. 3. 


It may be noted that the statutes require that the complainant 
live in the state for one year but not in any particular county unless 
the court has jurisdiction of both parties and the marital res so that 
really venue is secondary and a simple matter, so long as the basic 
requirement of residence is complied with. 

Code of Alabama, Title 34, §§ 27, 29. 

Levy v. Levy, 256 Ala. 629, 56 So. 2d. 344. 


Residence Requirements 


By statute and case law the complainant must have resided in 
the state at least one year if defendant is a nonresident, except that 
no particular or specified period of residence of complainant is re- 
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quired where the court has jurisdiction of both parties and of the 
marital res. This has been true since Title 34, § 29, was amended 
in 1945. Incidentally, none of the reported cases from the Massa- 
chusetts Supreme Judicial Court or the United States Supreme 
Court have made any distinction on the length of residence or 
domicil required by the statutes of the various states in their de- 
termination of the validity of foreign divorces in Massachusetts. 
See: Levy v. Levy, 256 Ala. 629, 56 So. 2d. 344. 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. (Wife filed 

appearance and answer in divorce case.) 

Gee v. Gee, 252 Ala. 108, 39 So. 2d. 406. 

Richardson v. Richardson, 258 Ala. 423, 63 So. 2d. 363. 


(Person who asserts residence or domicil has burden of 
proof; wife from California appeared specially and filed 
pleading to jurisdiction; Circuit Court sustained plea; 
reversed and remanded on appeal; Supreme Court of 
Alabama said, husband’s evidence proved requirements 
of domicil.) 


In the Levy case a wife filed a bill for divorce and the husband 
filed an answer denying cruelty but did not appear. The case was 
heard on examination of pleadings and written testimony of wife 
before a Commissioner. The bill was dismissed on appeal, the 
Supreme Court ordered the case dismissed without prejudice. 

In Levine v. Levine, a husband left New York and established 
a domicil in Alabama. The husband and wife had entered into a 
property settlement wherein the wife was paid $20,000.00 and she 
voluntarily entered an appearance and filed an answer admitting 
marriage and the domicil of the husband in Alabama. She did not 
appear personally. The husband was granted a divorce. 

About three years later the wife filed a bill in the nature of 
a bill of review (Alabama Code, Title 7, § 66, Equity Rule) to set 
aside the divorce decree. The husband’s lawyer filed a demurrer 
and it was sustained and on appeal affirmed. The Supreme Court 
said several things of interest. They stated that the Alabama courts 
have no jurisdiction over the marital status of the parties if neither 
is domiciled in Alabama and such jurisdiction cannot be conferred 
by consent of the parties. Even if the husband’s representations as 
to residence and domicil were fraudulent, the wife’s reliance on the 
representations and her knowledge of the falsity in time to inter- 
pose a defense before trial and before the trial court lost jurisdiction 
of the husband’s divorce action precluded her from attacking the 
decree on the ground of lack of jurisdiction. She voluntarily entered 
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an appearance which gave the court jurisdiction of her person and 
power to decree a divorce. See Wright v. Wright, 230 Ala. 35, 159 
So. 220. The settlement agreement of the parties was made a part 
of and merged with the divorce decree; she did not tender to the 
husband any part of the money she received in the settlement nor 
had she paid any of it into court or offered to do so. The wife’s 
retention of the money and benefits under the divorce decree while 
seeking to have the decree revoked, estopped and precluded her 
from the equitable relief she sought. A complainant seeking to set 
aside a decree for fraud must show he or she acted without fault 
or neglect, with due diligence or he or she may be faced with laches 
or estoppel in an attempt not to have the decree rendered, and must 
have been ignorant of the fraud not only when the decree was 
rendered but also during the time for a new trial. See Wright case 
above, and also Evans v. Evans, 252 Ala. 636, 42 So. 2d. 589. Other 
statements by the appellate court are of interest. For instance, a 
divorce decree will not be set aside where a party accepts benefits 
under it. 

Todd v. Moore, 205 Ala. 451, 88 So. 447. 

Mathews v. J. F. Carrol Mercantile Co., 195 Ala. 501, 70 So. 143. 

Langewald v. Langewald, 234 Mass. 269, 125 N.E. 566. 


Norris v. Norris, 342 Mich. 83, Cert. Den. 350 U.S. 983 (1955). 
Another statement is that it is a principle that false allegations in 
a bill for divorce in which jurisdiction is founded and which are 
necessary to invoke the jurisdiction of the court constitutes fraud 
on the court and such decree based on those allegations being pro- 
cured fraudulently is subject to attack in equity if the defendant 
was duly diligent: 

Keenum v. Dodson, 212 Ala. 146, 102 So. 230. 

Hooke v. Hooke, 247 Ala. 450, 459, 25 So. 2d. 33. 

Anderson v. Anderson, 250 Ala. 427, 34 So. 2d. 585. 


The Supreme Court Judge who wrote the opinion also said, 
“Rachael Levine having plucked the goose in 1949, seeks to get 
her fingers into a new crop of feathers in 1953.” The demurrer 
was properly sustained and her action rightly dismissed. 


Pleading and Practice 


The practice of divorce cases in general is as in other equity 
suits but the answer of the respondent need not be verified and 
cannot be considered as evidence. 
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Alabama Code, Title 34, § 24. 


Pleadings do not have to be technically drawn so long as they com- 
ply with statutes and case law. 

Smith v. Smith, 261 Ala. 204, 73 So. 2d. 538. 

Siener v. Siener, 250 Ala. 376, 34 So. 2d. 576. 
Case law and practice in Alabama make it clear that testimony of 
a complainant (libellant) need not be corroborated. 

Piner v. Piner, 255 Ala. 104, 50 So. 2d. 269. 

Levy v. Levy, 256 Ala. 629, 56 So. 2d. 344. 


Service of Process 

Personal service is required on a resident respondent, but 
service by publication is sufficient on a nonresident defendant. 

Alabama Code, Title 34, § 23. 

Richardson v. Richardson, 258 Ala. 423, 63 So. 2d. 363. (Wife 

nonresident served by publication.) 

Partlow v. Partlow, 246 Ala. 259, 20 So. 2d. 517. 

Service by registered mail on nonresident defendant is sufh- 
cient to confer jurisdiction on the Circuit Court in equity in divorce 
actions. 

Alabama Code, Title 7, § 340. 

Opinion of the Justices, 259 Ala. 202, 66 So. 2d. 174. 


See also: Cook v. Cook (Vt.), 342 U.S. 126, 72 S. Ct. 127. 
Rice v. Rice (Conn.), 336 U.S. 674, 69 S. Ct. 751. 


Defenses 


The defenses of recrimination, condonation, collusion or con- 
nivance may be used in divorce cases. 


Alabama Code, Title 34, § 26, and 

Ex Parte Cox, 230 Ala. 158, 160 So. 230. (Collusive agreement 
not bar to divorce if repudiated before trial and facts are 
disclosed and issues contested.) 

Bacon v. Bacon, 233 Ala. 482, 172 So. 632. (Collusion not 
established necessarily by agreement between husband and 
wife to obtain divorce.) 

Smith v. Smith, 265 Ala. 519, 92 So. 2d. 914. (Recrimination 
—if both parties at fault and each has ground for divorce 
neither party will get divorce.) 

Same statement in substance in: 

Reddington v. Reddington, 317 Mass. 760-763, 59 N.E. 2d. 
775. 
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George v. George, 255 Ala. 190, 50 So. 2d. 744. (Condonation 
must be pleaded and proved and testimony a question of 
fact for trial judge.) 

Same as: Hartwell v. Hartwell, 318 Mass. 355, 61 N.E. 2d. 537. 

Hayden v. Hayden, 326 Mass. 587, 96 N.E. 2d. 136. 


Appearance, Answer, Agreements and Settlements 


All of these are about the same as in Massachusetts. Appear- 
ances and answers must be in writing and agreements and settle- 
ments may or may not be made part of a divorce decree. 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. (Wife filed 
appearance and written answer in opposition to husband's 
divorce; lump sum settlement agreement made part of 
divorce decree.) 

O’ Bannon v. O’Bannon, 257 Ala. 246, 58 So. 2d. 779. (Husband 
filed written appearance submitting to jurisdiction and 
demurrer on ground of want of equity and no jurisdiction 
as service was by registered mail as husband alleged to be 
domiciled in Alabama but was residing in Fort Worth, 
Texas; divorce granted and decree affirmed on appeal.) 

Ex Parte Cox, 230 Ala. 158, 160 So. 230. (Property settlement 
in writing made part of court decree and wife thereafter 
contested husband’s bill for divorce and filed a cross bill 
of her own; divorce granted husband and decree affirmed 
on appeal; wife’s bill dismissed, no alimony allowed, but 
attorney’s fees allowed.) 


Hearings in Alabama on Contested and Uncontested Cases 


Either a Judge or a Commissioner, the latter being any person 
appointed by the Court, may hear an uncontested divorce case. 
Either Judge or Commissioner may grant a divorce based on alle- 
gations in bill of complaint and either upon oral testimony of com- 
plainant or upon written testimony under oath. Written testimony 
may be in the form of questions and answers. Either the Judge or 
the Commissioner has the right under the law to grant a divorce 
without seeing or examining the complainant. It is clear under 
case law in Alabama that the testimony of complainant in a divorce 
case need not be corroborated. 


See: Piner v. Piner, 255 Ala. 104, 50 So. 2d. 269. 
Levy v. Levy, 256 Ala. 629, 56 So. 2d. 344. 


Contested cases are heard by a Judge where both parties are 
before the court. The Judge then proceeds as in Massachusetts to 
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hear the parties and their witnesses. If there are no corroborating 
witnesses he will hear the complainant and respondent and enter 
a decree based on such evidence. Judges never impanel a jury in 
divorce cases in Alabama. 


See: Ex Parte Cox, 230 Ala. 158, 160 So. 230. (Cross actions 
for divorce.) 
Woolf v. McGaugh, 175 Ala. 299, 57 So. 754. 


Appeals 

Divorce cases are heard by the Circuit Court in Equity and 
an appeal goes directly to the Supreme Court of Alabama. 

An appeal from a decree granting a divorce must be taken 
within sixty days from its date and the decree is suspended pending 
appeal, but a decree denying a divorce may be appealed from within 
six months of its date. 

Alabama Code, Title 7, § 789. 

Levy v. Levy, 256 Ala. 629, 56 So. 2d. 344. (Appeal from denial 

of divorce.) 

Ex Parte Bullen, 236 Ala. 56, 181 So. 498. (Appeal from grant- 

ing of divorce.) 

Richardson v. Richardson, 258 Ala. 423, 63 So. 2d. 364. (Appeal 

from denial of divorce.) 

Ex Parte Cox, 230 Ala. 158, 160 So. 230. (Appeal by wife from 


decree granting husband divorce and appeal by her from 
dismissal of her cross bill.) 


Direct and Collateral Attack 


If the court has no jurisdiction of ‘the parties or the subject 
matter a decree of divorce would be void and subject to either 
direct or collateral attack. 


Martin v. Martin, 173 Ala. 106, 55 So. 632. 

Smith v. Gibson, 191 Ala. 305, 68 So. 143. (In substance if 
decree is within jurisdiction of court no collateral attack 
allowed.) 

Restatement, Judgments, S. 5, 7, 11. 


Whether an attack would be allowed on a foreign divorce 
decree depends on the law of the state of the forum rather then the 
state where the divorce decree was granted. After a court has ac- 
quired jurisdiction of the parties and the marital status the decrees 
are conclusive in all collateral proceedings. 
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Ex Parte Aufill, 268 Ala. 43, 104 So. 2d. 897. 
Martin v. State, 31 Ala. App. 86, 13 So. 2d. 203. 


Where both parties are before a court having jurisdiction of 
both and the marital res with full opportunity to be heard, a divorce 
granted to one spouse could not be attacked later by the other spouse 
either directly or collaterally. 

Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. 


Davis v. Davis, App. D. C., 305 U.S. 32, 59 S. Ct. 3. Motion 
denied, 59 S. Ct. 773. 


See also: Tierney v. Tierney, 332 Mass. 414, 415. 
Chittick v. Chittick, 332 Mass. 232; 316 Mass. 423; 
320 Mass. 295; 334 U.S. 378, 68 S. Ct. 1094. 
Sherrer v. Sherrer, 320 Mass. 351, 334 U.S. 343, 68 
S. Ct. 1087. 


Where a wife accepts benefits of a property settlement and 
does not tender the subject matter to her husband or pay it into 
court she would be estopped and precluded from later attacking 
decree in attempting to have it revoked. This was made clear by 
the Supreme Court of Alabama in Levine v. Levine, 262 Ala. 491, 
80 So. 2d. 235. 

See also: Langewald v. Langewald, 234 Mass. 269. 

Norris v. Norris, 342 Mich. 88, Cert. Den., 350 U.S. 
903. 

Where only one party appears before a foreign court and a 
decree of divorce based on constructive or substituted service is 
granted, a spouse who did not appear or take part in the action 
may attack the decree in an attempt to show its invalidity. 

Turner v. Turner, 261 Ala. 129, 73 So. 2d. 549. 

Cook v. Cook, 342 U.S. 126, 72 S. Ct. 157. 


Adams v. Adams, 338 Mass. 776, 781, 157 N.E. 2d. 405. (Wherein 
the Supreme Court said among other things, since the de- 
fendant’s divorce in Illinois was not based on personal 
service of the plaintiff in the present case and since she did 
not appear there the Illinois decree would be entitled to 
full faith and credit here, if, but only if, the defendant 
had acquired a bona fide domicil there. 

Cases cited: Williams v. North Carolina, 317 U.S. 287. 

Esenwein v. Com., 325 U.S. 279. 


Rice v. Rice, 336 U.S. 674. 


Requirements of full faith and credit to an out of state divorce 
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bar either party to the divorce who has personally appeared in oppo- 
sition from collaterally attacking the decree, see, 

Cook v. Cook (Vt.), 342 U.S. 126, 72 S. Ct. 157. (Collateral 
attack precluded by failure to show that party had not 
been personally served or had not appeared personally 
in the case.) 

Johnson v. Muelberger (N. Y.), 340 U.S. 581, 71 S. Ct. 474. 

See also: Coe v. Coe, 313 Mass. 232; 316 Mass. 423; 320 Mass. 

295; 334 U.S. 378, 68 S. Ct. 1094. 
Sherrer v. Sherrer, 320 Mass. 351; 334 U.S. 343, 68 
S. Ct. 1087. 


The Coe and Sherrer cases are founded on the proposition that 
requirement of full faith and credit bar a libellee from collaterally 
attacking a decree where there was participation and where the 
decree is not subject to such attack in the State or Country render- 
ing it. 

Full Faith and Credit Clause 

It is recognized that a divorce decree of a foreign state will 
be accorded full faith and credit and recognition on account of 
comity insofar as persons who appear or submit to the jurisdiction 
of the court are concerned. 


U. S. Constitution, Article 4, § 1. 


Ex Parte Dunlap, 260 Ala. 52, 68 So. 2d. 533. (Full faith and 
credit must be given in every state to the judicial pro- 
ceedings in every other state.) 

Mussey v. Mussey, 251 Ala. 439, 37 So. 2d. 921. 

Tierney v. Tierney, 332 Mass. 414, 415. (Wife appeared gen- 
erally in Maine court by her attorney; divorce valid.) 
Coe v. Coe, 313 Mass. 232; 316 Mass. 423; 320 Mass. 295; 334 

U.S. 378, 68 S. Ct. 1094. 
Sherrer v. Sherrer, 320 Mass. 351; 334 U.S. 343, 68 S. Ct. 1087. 
The same recognition is accorded ex parte divorces where a 


libellant acquired a bona fide domicil in a foreign state before 
bringing action there. 


Heard v. Heard, 323 Mass. 357, 364. 
Adams v. Adams, 338 Mass. 776, 781, 782. 
In Heard v. Heard, 323 Mass. 357, 364, the court mentioned 


the full faith and credit clause which states, “full faith and credit 
shall be given in each state to the public acts, records and judicial 








Alabama Divorces 27 


proceedings of every other state. And the Congress may by general 
laws prescribe the manner in which such acts, records and pro- 
ceedings shall be proved, and the effect thereof.” The Act of May 26, 
1790, 1 U.S. Sts. at Large, 122, as amended, provides in part, “. . . 
and the said records and judicial proceedings . . . shall have such 
faith and credit given to them in every court within the United 
States as they have by law or usage in the courts of the state from 
which they are taken.” The court said the judgment of divorce 
granted to Mrs. Heard in Nevada after due summons to her hus- 
band in Massachusetts and valid in that state according to its laws, 
must be regarded as valid by the courts of Massachusetts by reason 
of the full faith and credit clause of the Federal Constitution not- 
withstanding G.L. (Ter. Ed.) Ch. 208, § 39, even though it was 
granted for a cause occurring in Massachusetts while the parties 
were domiciled here and the woman went from here to Nevada 
for the purpose of procuring it, where it appeared that she has 
acquired a bona fide domicil in Nevada before bringing the divorce 
proceeding there and still had such domicil at the time of the entry 
of the judgment of divorce. 

In Fitzgerald v. Starratt, 330 Mass. 75, Nevada Court granted 
a husband a divorce. He established a domicil there. The wife 
stayed in Massachusetts. The court had jurisdiction of the parties 
and the subject matter; fact that divorce was for cause for which 
divorce could not be granted in Massachusetts did not impair the 
validity of divorce as a bar to wife’s right to claim as widow in case 
of probate of husband’s will. 


Validity and Recognition of Alabama Divorce Decrees 


It is submitted that the basic principles governing foreign di- 
vorce decrees are the same regardless of the state wherein the decree 
is rendered. It seems clear that in contested cases if both parties 
are before the foreign court so that the court has jurisdiction of 
them and their marital status, that a divorce granted is entitled to 
full faith and credit and must be recognized in Massachusetts, as 
being valid. 


See: Aufiero v. Aufiero, 332 Mass. 149, 152. (Inasmuch as 
Marion appeared by attorney in the Nevada divorce pro- 
ceedings, we are forced to hold that the divorce there 
obtained by Rocco is valid, even though in truth Rocco 
had no domicil in Nevada. The court quoted as authority 
for this proposition, Sherrer v. Sherrer, 320 Mass. 351, 
334 U.S. 343, 68 S. Ct. 1087, and Coe v. Coe, 313 Mass. 
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232; 316 Mass. 423; 320 Mass. 295; 334 U.S. 378, 68 S. Ct. 
1094. 


Levine v. Levine, 262 Ala. 491, 80 So. 2d. 235. (N. Y. wife 
went to Alabama to attack divorce of husband by review 
of bill.) 


The rule in Sherrer and Coe cases would immunize the divorce 
decree from attack on ground of res judicata and some cases use the 
language of estoppel. 

In ex parte cases a question arises as to the validity in many 
instances and whether the decree must be recognized. Where one 
spouse goes to Alabama or some other foreign state and complies 
with the requirements of the law and service is made in the home 
state on the spouse remaining there and the latter does not appear 
in the case personally or by counsel this decree would have to be 
recognized and would be entitled to full faith and credit in Massa- 
chusetts if, but only if the libellant or complainant had acquired 
a bona fide domicil in such state. 


See: Adams v. Adams, 338 Mass. 776, 781, 782. 
Heard v. Heard, 323 Mass. 357. 


Shain v. Shain, 324 Mass. 603. (Wife sought separate 
support; husband pleaded to jurisdiction in Nevada di- 
vorce; probate judge sustained plea and dismissed peti- 
tion; affirmed on appeal; Supreme Judicial Court said 
wife could attack ex parte Nevada divorce by showing 
husband had not in fact acquired domicil in foreign state; 
she was unsuccessful, the husband’s divorce was valid.) 
Jelly v. Jelly, 327 Mass. 706. (Husband obtained valid 
ex parte foreign divorce.) 
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Rules Constituting the Committee on 
Judicial Appointments of the 
Massachusetts Bar Association 
and Governing Its Action 


Function 


The function of this Committee shall be to render to His 
Excellency the Governor of the Commonwealth all assistance, coun- 
sel and advice as he shall request in the discharge of his solemn 
duty of appointing judges to the bench of the several courts to the 
end that no man or woman shall be appointed to judicial office 
without the prior scrutiny of the Bar. The Committee shall like- 
wise so far as may be render assistance, counsel, and advice in the 
matter of appointments to the bench of the several federal courts 
having jurisdiction including Massachusetts. 


I 
Membership 


The Committee shall consist of three members chosen from the 
Massachusetts Bar Association, two members from the Boston Bar 
Association, and one member from each county (other than Suffolk) 
in which there is a county bar association affiliated with the Massa- 
chusetts Bar Association. No person in the active judicial service 
of the Commonwealth shall be eligible for membership on the Com- 
mittee. No person shall be eligible for membership on the Commit- 
tee unless at the time of his appointment and during the term of 
his membership he is, and shall continue to be, a member of the 
Massachusetts Bar Association. Each member shall serve for one 
year, save that the initial term of each initial member shall be from 
the date of his appointment until October 15, 1961, and until his 
successor shall be appointed. No member shall serve for more than 
three successive terms, but he may again be appointed after absence 
from membership of one or more years. 


II 
Method of Nomination and Appointment 
Except as hereinafter provided, members shall be appointed 
by the Board of Delegates upon nominations certified by the Secre- 
tary of the Association. The President shall nominate not less than 
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two members of the Association for each vacancy in membership 
of the members from the Massachusetts Bar Association. Not later 
than October | of each year (commencing October 1, 1961), the 
president of each affiliated county association in respect of counties 
other than Suffolk, and the president of the Boston Bar Association 
shall file with the Secretary nominations of one or more persons 
to fill the vacancy from that county or from the Boston Bar Asso- 
ciation, as the case may be; otherwise, if no nomination for a 
vacancy is received by the Secretary on or before October 1 of the 
year of appointment, the President shall nominate one or more 
persons to fill such vacancy, each such nominee to be resident in 
the county for which no nomination has been received. In the event 
that the Secretary shall receive any such nomination from the 
president of a county association or of the Boston Bar Association 
after October | in any year but before appointment by the Board 
of Delegates to fill the vacancy for which the nomination is made, 
said nomination shall render void any nomination to fill that 
vacancy theretofore made by the President of the Massachusetts 
Bar Association. 

Notwithstanding the foregoing, the initial members of the com- 
mittee shall be appointed by the President in the month of De- 
cember, 1960, save that as to each member other than those from 
the Massachusetts Bar Association he shall appoint a person nomi- 
nated for appointment by the president of the appropriate county 
association or of the Boston Bar Association as the case may be if 
such nomination shall have been received by him on such date as 
he shall have specified in a communication addressed by him to each 
president of each affiliated county association and sent not less than 
seven days prior to such date. 


Ii 
Chairman and Secretary 
The chairman of the committee shall be appointed annually by 
the President. The committee may appoint a secretary who may 
but need not be a member of the committee. In the event that no 


secretary so appointed shall be serving the Secretary of the Asso- 
ciation shall be secretary of the committee. 


IV 


Panels 
The committee shall select annually from its members fifteen 
panels to act upon nominations to the several courts as follows: 
(a) One panel for the Supreme Judicial Court to consist of 
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ten members who shall include one from the Massachusetts Bar 
Association; one from the Boston Bar Association; and one from 
each of Middlesex, Essex and Worcester counties; one from Norfolk 
or from Plymouth; one from Bristol, Barnstable, Nantucket, or 
County of Dukes County; and two from Hampden, Franklin, Hamp- 
shire and Berkshire; 

(b) One panel for the Superior Court to consist of five mem- 
bers of whom not more than two shall be from the same county 
and to which shall be added ad hoc in the case of each vacancy to 
be filled the member from the county from which the vacancy 
originates if he is not already a member; 

(c) One panel for the Probate Courts to consist of five mem- 
bers who shall include the members from the Massachusetts Bar 
Association and to which shall be added ad hoc in the case of each 
vacancy to be filled the member from the county from which the 
vacancy originates if he is not already a member; 

(d) One panel for the Land Court to consist of not less than 
three members; 

(e) One panel for the District Courts in each county, save 
that there shall be but one panel for the counties of Barnstable, 
Dukes County, and Nantucket combined, each to consist of not less 
than three nor more than five members. The panel for Suffolk 
County shall include both members from the Boston Bar Asso- 
ciation. Each other such panel shall include the member from the 
county for which it is constituted and if there shall be a member 
of the committee who is likewise a member of a city or other asso- 
ciation not a county association in which city or locality a District 
Court sits and is not otherwise a member of the panel for that 
county he shall be an ad hoc member of that panel. 


The chairman of the committee shall be a member of the 
panels for the Supreme Judicial Court, for the Superior Court, and 
for the Land Court and shall act as chairman of those panels. The 
ad hoc member, if there be one, otherwise the member from the 
county shall act as chairman of each panel for the District Courts 
other than that for Suffolk County, and the chairman of the panel 
for the District Courts of that county shall be that one of the mem- 
bers from the Boston Bar Association who shall be so designated 
by the president of that Association. The office of chairman of the 
panel for the Probate Courts shall rotate, being filled for delibera- 
tions concerning each vacancy by the member from the county in 
which the vacancy exists. 
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Vv 
Rapport with the Governor 


In each year of a biennial state election other than one in 
which an incumbent governor shall be reelected to that office, the 
chairman of the committee as soon as conveniently may be after 
the election, and in any event not later than December 1, shall wait 
upon the governor-elect and shall ascertain from him the manner in 
which he shall desire to acquaint the committee with the names of 
persons from time to time under consideration by him for appoint- 
ment to judicial office and also how he shall desire to receive the 
recommendations and advice of the committee during his ensuing 
term of office. The chairman shall report the same to the President 
of the Association forthwith and a minute thereof shall be made in 
the records of the next ensuing meeting of the Executive Committee 
or of the Board of Delegates. In the event that there is a change in 
the office of governor other than consequent on biennial election 
a similar procedure shall be followed with the new governor. The 
committee shall, so far as may be, follow the procedure requested 
by each governor during his term of office. If any governor shall 
fail to acquaint the committee with his desires as aforesaid or if 
the committee is of opinion that it cannot accede to them, the 
chairman shall so report to the President with the recommendation 
of the committee as to the action to be taken, and following that 
report the Executive Committee shall instruct the committee as 
to the procedure to be followed by it during the incumbency of 
that governor. 


VI 
Processing Communications 


Upon receipt of each communication from the governor of the 
name of a person under consideration for judicial appointment 
the chairman shall refer the communication to the appropriate 
panel of the committee. Its contents shall be disclosed to no persons 
other than the chairman, the secretary of the committee, and the 
members of the panel in question, and the obligation of attorney 
to client shall apply to each communication as between the Gov- 
ernor and the chairman, the secretary, and each member of the 
committee to whom it shall be referred. The panel shall act upon 
the communication forthwith. Each panel may consult with the 
sitting justices or judges of the court to which an appointment is 
to be made, anything to the contrary notwithstanding. In the case 
of each panel of which the chairman of the committee is not chair- 
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man of the panel the latter shall report the action of the panel to 
the chairman of the committee who shall submit it to the governor 
in the fashion designated by him or by the Executive Committee. 
In the event that the chairman shall conclude that the action of any 
panel upon any communication fails to reflect an adequate consensus 
of the panel he may enlarge the panel ad hoc in his discretion and 
recommit the communication to the enlarged panel for further con- 
sideration and report or may submit the communication and the 
report which he has determined is insufficient to a meeting of the 
entire committee convened by him for that purpose. 


vil 
Reports 


The chairman shall in each year submit to the President a re- 
port of all action of the committee since the last report. These 
reports shall constitute parts of the permanent records of the Asso- 
ciation but they shall not be published as a matter of course and 
shall not be subject to perusal by any person not an officer of the 
Association save by vote of the Executive Committee in each in- 
stance of publication or perusal. But the President may, in his dis- 
cretion make public such parts or descriptions thereof as he shall 
deem in the interest of the Commonwealth. In no instance shall 
the name of any person concerning whom the committee or any 
panel has made an adverse report and who has not been appointed 
to judicial office be disclosed. 


Vill 
Criteria to be Applied 


In acting upon communications from the governor the sole 
criterion which may be applied by each member who passes on 
it is his opinion, tempered by that of the other members, of whether 
or not the man or woman under consideration by the governor 
possesses the professional competence, the traits of character, and the 
standing in the community requisite to discharge of the high office 
of a member of the Massachusetts judiciary. In the case of other- 
wise equally acceptable nominees geographical considerations may 
be taken into account. In each instance the panel or the committee 
shall submit a reasoned recommendation which shall state with 
equal candor the qualities which the members consider favor and 
those which they consider militate against appointment. Prompt 
action on every communication is requisite but hasty or inconsider- 
ate action is to be avoided at every cost. 
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IX 
Federal Courts 


The chairman shall from time to time offer the services of the 
committee to the persons charged with responsibility for the ap- 
pointment of judges and justices of the federal courts, including the 
President of the United States, the Attorney General, and the Sena- 
tors from Massachusetts, and the chairman shall report thereon to 
the President in accordance with the provisions of Article V. In the 
event that the offer of services shall be availed of the matter and 
any communication relative to a particular appointment shall be 
referred to the panel for the Supreme Judicial Court appointed 
pursuant to Article IV (a) and shall be processed as nearly as may 
be as provided in these rules. 

xX 
Payment of Expenses 


Each member shall be reimbursed by the Association for all 
out-of-pocket expenses incurred by him in the discharge of his 
duties as a member. The Treasurer of the Association shall pay 
the same from time to time upon itemized vouchers therefor signed 
by the member to be reimbursed and approved by the chairman, 
or in the case of the chairman, approved by any other member. 
The Association shall also pay the cost of all dinner meetings of the 
committee and all panels. 

XI 
By-Laws 

The committee may make such rules or by-laws as it shall from 
time to time see fit relative to the place and time of meetings, 
notice thereof, order of business, method of investigation, and the 
like which shall not be in conflict with these rules as from time to 
time in force. 

xi 
Amendments 


These rules may be amended from time to time by the Board 
of Delegates at any meeting the notice of which shall include the 
substance of the proposed amendment. 
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Case and Statute 
COMMENTS 


The following is a review of noteworthy recent Massachusetts 
cases, Statutes, and rules of court. Included are Federal materials 
of special local incidence. The screening and preparation of these 
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NOTE 
Mortgage of chattel. St. 1960, c. 173 
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PRACTICE AND PROCEDURE 
Attachment of wages. St. 1960,c.235 . . 
Auditor’s report. Mass. Adv. Sh. (1961) 129 
Interest on verdicts. St. 1960, c. 298 
Removal to Superior Court. St. 1960, c. 352 
Signature, proof. St. 1960, c. 263 Ys 
Transfer to district court. St. 1960, c. 303 . 


PROBATE 
Appeal period. St. 1960, c. 179 


REAL PROPERTY 
Deceit. Mass. Adv. Sh. (1960) 779 ‘ 
Marketable title. Mass. Adv. Sh. (1961) 83 . 


REPLEVIN 
Town property. Mass. Adv. Sh. (1960) 1101 


SALES 
Warranty, personal injuries. Mass. Adv. Sh. (1961) 53 . 


STATE GOVERNMENT 
Airport approaches. St. 1960, c. 756 
Urban renewal. St. 1960, c. 776 


TORTS 
Agent’s authority. Mass. Adv. Sh. (1960) 1193 
Defamation. Mass. Adv. Sh. (1960) 1007 
Excavation, abutting. St. 1960, c. 766 . 
Impact, personal injury. Mass. Adv. Sh. (1960) 927 


Independent contractor, negligence. Mass. Adv. Sh. tad 69. 


Malpractice. St. 1960, c. 69 ‘ 
Release and covenant. ge Adv. Sh. " (1960) 1139 
Statute of limitations. . 1960, c. 271 - & 


TRUSTS 
Indefinite reference. Mass. Adv. Sh. (1960) 1121 


UNIFORM SUPPORT ACT 
Prima facie evidence. St. 1960, c. 42 


WILLS 
Death taxes apportioned. Mass. Adv. Sh. (1960) 1073 


WORKMEN’S COMPENSATION 
Partnership and trust. Mass. Adv. Sh. (1961) 93 


ZONING 
Lot size. St. 1960, c. 789 —" 
Nonconforming use. Mass. Adv. Sh. (1961) 231 
Variance. Mass. Adv. Sh. (1961) 17, 35 


53 


60 


60 
61 


63 


65 
65 
67 
68 
68 
69 


69 


Ct Ct ee PB OO 


vr 


=~ 


— 


COea™ Vt Ot > So 


nN 


Case and Statute Comments 37 


APPEALS—BRIEFS. Courtney et al. v. Charles Dowd Box Co., 
Inc., Mass. Adv. Sh. (1960) 1085. 


The Supreme Judicial Court has stated, in this opinion, a 
pointed warning to the bar: in the future the Court may, upon 
appropriate motion, or upon its own motion, strike from the files 
a brief which fails to refer to the record by pages in stating alleged 
facts and previous proceedings. Rule 15 of the Rules for the Regu- 
lation of Practice before the Full Court (1952) as amended, 337 
Mass. 818-819. See Marshall v. Crane, 339 Mass. 780. There is no 
need to detail the extreme consequences, for the party affected, of 
such action by the Court. 


Ww * a a 


APPEALS—NOTICE FROM CLERK. St. 1960, c. 171. 


The clerk, register or other appropriate officer of the court in 
which the case is pending, who is obliged to give notice to the party 
having the obligation to prepare the necessary papers, that the case 
is ripe for final preparation and printing of the record, must now 
give such notice forthwith and by registered maii, return receipt 
requested. This amends G.L. c. 231, #135. 


w * w a 


APPEALS—LATE ENTRY OF APPEAL—TRUTH OF 
EXCEPTIONS. St. 1960, c. 207. 


A petition for the entry of an appeal, bill of exceptions or a 
report which has been allowed by the lower court but which was 
not entered in time before the full court, may now be heard by 
any of the justices of the supreme judicial court, and not by the 
full court, as formerly provided. This section applies only when 
an appeal has been seasonably taken but has not been duly entered 
before the full court because of mistake, accident or other sufficient 
cause. 

A party could formerly claim an appeal within a year after the 
entry of a final decree where he had omitted to claim such an appeal 
by accident or mistake, and his petition was heard by the full bench. 
Now he can claim an appeal where he has failed to do so by accident 
or mistake or other sufficient cause, and his petition can be granted 
by any of the justices of the supreme judicial court. 

Now the truth of the exceptions presented may be established 
before any justice of the supreme judicial court, instead of before 
the full bench as formerly provided. 
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BANKS AND BANKING—CHECKS—FORGERY OF DRAW- 
ER’S SIGNATURE. The Mechanics National Bank of 
Worcester v. Worcester County Trust Co., Mass. Adv. Sh. 
(1960) 1243. 

This case, decided under the law prior to the Uniform Com- 
mercial Code, involved the rule of Price v. Neal, 3 Burr. 1354 (1762), 
which denies recovery of a payment made by the drawee of a check 
bearing a forged signature of the drawer. An exception to the rule, 
however, has allowed such recovery where the negligence of the 
bank presenting the check to the drawee has contributed to the 
drawee’s deception. Holding that a finding of negligence was war- 
ranted in the instant case because of the presenting bank’s failure 
to exercise due care in ascertaining the identity of the person for 
whom a check with a forged drawer’s signature was cashed, the 
court decided that the case fell within the exception of the rule 
Price v. Neal. Accordingly, the drawee, who had paid the check, 
was allowed to recover back its payment. 

It is doubtful whether the same result would be reached under 
the Uniform Commercial Code, G.L. c. 106. Apart from provisions 
allowing revocation of provisional settlements [4-212] and except 
for liability for breach of the warranty that the presenting bank 
has no knowledge of a forgery [4-207 (1) (b), 1-203 (43)], payment 
of a check is now final in favor of a holder in due course or a per- 
son who has in good faith changed his position in reliance on the 
payment [3-418]. In the Official Comment on this last cited section, 
it is stated that decisions permitting recovery on the basis of mere 
negligence of the holder in taking the instrument are rejected. If, 
however, such negligence amounts to a lack of good faith or to 
notice under the rules relating to notice to a purchaser of an instru- 
ment, the holder would not be a holder in due course and would 
not be protected. Annotated Laws of Massachusetts, Special Supple- 
ment containing the Uniform Commercial Code, page 383 (1959). 


* w Ww * 


CONSTITUTIONAL LAW—CRIMINAL LAW—DOUBLE 
JEOPARDY. Commonwealth of Massachusetts v. Burke, 
Mass. Adv. Sh. (1961) 331. 

On an indictment charging the defendant with murder the 
lower court instructed the jury that they might return a verdict 
either of murder in the second degree or of manslaughter. The 
jury reported that defendant was not guilty of murder in the second 
degree but was guilty of manslaughter. The verdict was recorded, 
“Guilty of so much of the indictment as charges manslaughter.” 
On the charge of manslaughter sentence was imposed. The de- 
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fendant appealed and the judgment was reversed due to the errone- 
ous admission of evidence harmful to the defendant. Thereafter 
defendant moved via a plea in bar that the Commonwealth be 
ordered to prosecute said indictment on the charge of manslaughter 
and/or assault and battery. 

The case was reported to the Supreme Judicial Court for de- 
cision as to whether on a subsequent trial of the indictment the 
defendant should be tried on the full indictment, namely, murder 
in the second degree or is the prosecution limited to so much of 
the indictment as alleges manslaughter. 

The principle that a person cannot twice be put in jeopardy 
for the same offence is recognized in this Commonwealth in G.L. 
c. 263, §§ 7 and 8. Chapter 263, § 7, provides that a person shall 
not be held to answer on a second indictment or complaint for a 
crime of which he has been acquitted on the facts and merits. 

In the instant case although the indictment did not contain 
separate counts alleging murder and manslaughter, the court found 
that the two offences were as effectively charged as if set forth in 
separate counts. Therefore, the verdicts returned by the jury must 
be dealt with separately. Regardless of the reversal of the conviction 
of manslaughter the verdict of acquittal was held to be a final de- 
termination that the defendant was not guilty of murder. 

The court in sustaining defendant’s plea in bar concluded that 
the defendant had been acquitted on the “facts and merits” and 
that his acquittal was independent of and unaffected by the verdict 
of conviction and the appeal therefrom. 


* ¥ w w 


CONSTITUTIONAL LAW—CRIMINAL LAW-—SELF- 
INCRIMINATION. Sandrelli v. Commonwealth 
of Massachusetts, Mass. Adv. Sh. (1961) 313. 


In this opinion, the Supreme Judicial Court rejected the doc- 
trine, apparently adopted by the Supreme Court of the United 
States, that a witness may invoke the privilege against self-incrimi- 
nation unless it is “ ‘perfectly clear . . . that the answer cannot 
possible have (a) . . . tendency’ to incriminate.” Hoffman v. United 
States, 341 U.S. 479, 488. This language was quoted by the Supreme 
Court from a Virginia case of 1881, Temple v. Commonwealth, 75 
Va. 892, 898, in the course of its narrative, and not as an enunciation 
of the general principle. The general principle, which was re- 
affirmed by the Supreme Judicial Court in Sandrelli, was set forth 
and approved earlier in the Hoffman opinion: ‘“(The) protection 
must be confined to instances where the witness has reasonable cause 
to apprehend danger from a direct answer. . . . The witness is not 
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exonerated from answering merely because he declares that in so 
doing he would incriminate himself. . . . It is for the court to say 
whether his silence is justified... .” Hoffman v. United States, 
supra at page 486. Subsequent per curium rulings of the Supreme 
Court indicate that the court favors the Virginia doctrine (see 
Trock v. United States, 351 U.S. 976; Singleton v. United States, 
343 U.S. 944; Greenberg v. United States, 343 U.S. 918) although 
no reason for departing from prior law, nor explanation of the 
rationale of the newer doctrine has been offered. 

The combination of the words “perfectly clear,” “possible,” 
and ‘‘tendency” appears to nullify the requirement of the former 
rule, that the likelihood of adverse consequences be reasonable and 
not fanciful; and this may have the incidental effect of removing 
from the court the authority to decide this question. See United 
States v. Trock, 232 F. 2d. 839, 844 (concurring opinion). The 
Third Circuit has interpreted the Supreme Court’s rulings to mean 
that the trial court’s function is limited to ascertaining whether 


a prosecutor could ‘‘conceivably (build) . . . on a seemingly harm- 
less answer, (to) . . . proceed step by step to link the witness with 
some crime (by a) . . . scheme of linkage not . . . incredible.” 


United States v. Coffey, 198 F. 2d. 438, 440. It is questionable 
whether even under this view any real authority remains in the 
judge to determine the validity of the witness’ apprehension of the 
criminatory character of the putative response. 

It is clear, however, that a morass of confusion exists in the 
lower Federal courts. Compare the divergent opinions expressed 
in Isaacs v. United States, 356 F. 2d. 654; United States v. Courtney, 
236 F. 2d. 921; Jackins v. United States, 231 F. 2d. 405; Starkovich 
v. United States, 231 F. 2d. 411; United States v. Costello, 222 F. 2d. 
656; Kiewel v. United States, 204 F. 2d. 1. It is equally clear that 
the reasons for this confusion are that the Supreme Court (a) has 
upset the long standing and well established (see In re Willie, 25 
Fed. Case No. 14692e (Marshall, C.J.); Brown v. Walker, 161 U.S. 
591; Mason v. United States, 244 U.S. 362) adjustment between the 
principles of the privilege and those of securing testimony in judicial 
proceedings; (b) the court effectuated this change while purporting 
to reaffirm the former, contrary, doctrine; and (c) the court has never 
explained or given any basis in policy for the change. 

Difficult as is the application of the established rule affirmed 
in Sandrelli by the Supreme Judicial Court, it nonetheless places 
on the trial judge authority and responsibility to decide according 
to recognized standards what is basically a legal question: whether 
a possible answer to a question reasonably can be expected to 
furnish the prosecutor with a “link” in the chain of evidence of a 
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crime committed by the witness. Until it appears that the dangers 
inherent in permitting such a determination to be made by the 
official normally entrusted with the making of determinations of 
this type exceed the value to the government of requiring testi- 
mony of a non-criminatory nature, the authority or responsibility 
of the trial judge should not be disturbed. 
* w * w 

CONTRACTS—OUTPUT CONTRACTS—IMPLIED 

OBLIGATION OF GOOD FAITH. Neofotistos v. 

Harvard Brewing Co., Mass. Adv. Sh. (1961) 123. 


Here, in a case decided under the law prior to the Uniform 
Commercial Code, it is held that by shutting down its brewery in 
good faith because of unprofitable operations, a seller had not vio- 
lated a contract in which it had agreed to sell and the plaintiff 
had agreed to buy “all of the spent or waste grain resulting from 
the operation of the [seller's] brewery” for five years. At issue was 
the scope of the seller’s implied obligation to continue to operate 
the brewery and thus produce spent grain as a by-product. Ruling 
that the contract contemplated that the rights of the parties should 
be governed by business conditions, the court held that the de- 
fendant was justified in discontinuing the operation of the brewery. 
No express provision in the contract required the seller to produce 
anything. Accordingly, it was held that the seller was required only 
to act in good faith and not interfere with normal production. Dis- 
continuing operations because the seller deemed the business un- 
profitable was thus ruled to be a valid justification for failing to 
produce spent grain, and judgment was ordered for the seller. 

The same result would be reached under the Uniform Com- 
mercial Code, which provides in 2-306 (1): 

“A term which measures the quantity by the output of the 
seller or the requirements of the buyer means such actual output 
or requirements as may occur in good faith, except that no quantity 
unreasonably disproportionate to any stated estimate or in the ab- 
sence of a stated estimate to any normal or otherwise comparable 
prior output or requirements may be tendered or demanded.” 

* * * ¥ 
CRIMINAL LAW—DRIVING UNDER INFLUENCE— 
MEDICAL EXAMINATION. St. 1960, c. 237. 


A person held in custody for driving under the influence of 
liquor is now entitled to be given a copy of that section of the 
law which gives him a right to be examined by a physician selected 
by him, unless such copy of the law is posted in the police station in 
a conspicuous place. This amends G.L. c. 263, #5A. 
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CRIMINAL LAW—TRIAL JUDGE’S REVOCATION OF 
PARTLY EXECUTED JAIL SENTENCE. 
District Attorney for the Northern District v. 
Superior Court, Mass. Adv. Sh. (1961) 303. 


Here is presented the question whether a Superior Court judge 
could, during a sitting in which he had imposed a jail sentence, 
release the defendant by revoking the sentence, already partly exe- 
cuted, and substitute a sentence of fine or probation. Finding in- 
herent power in the judge, the defendant consenting, to change 
the sentence during the same sitting, the Supreme Judicial Court 
held that there was no ground for the issuance of a writ of man- 
damus to require the judge to return the defendant to jail. Further, 
it was held that the judge’s action was not an interference with 
the executive branch of the government. 

In reaching its present decision, the Supreme Judicial Court 
was obliged to discard certain language but not the actual decisions 
in earlier cases stating that sentences already partly executed were 
not subject to modification by the sentencing judge. 

Since the action of the trial judge in the present case was taken 
with the consent of the defendant, the case is not authority for the 
right of a trial judge to increase a partly executed sentence. Nor 
does the present case necessarily limit the exercise of the trial judge’s 
power to the sitting in which the original sentence was imposed. 
Essentially the allowable period in which the judge can act is set 
at a reasonable time. Hence if a sentence is imposed at the end 
of one sitting, it might perhaps still be subject to modification at a 
later sitting, especially if the later sitting followed immediately. 

Although the present case involved a Superior Court sentence, 
it would seem to apply to District Court sentences as well. Since 
District Courts do not have designated sittings on a monthly or 
weekly basis, the sittings in the Superior Court might be used as 
an analogy in determining the allowable period in which the trial 
judge can revoke or reduce the sentence. 


w w ox * 


CRIMINAL LAW—ARREST—USE OF TELEPHONE. 
St. 1960, c. 269. 


A person charged with a felony or misdemeanor is now per- 
mitted the use of the telephone under this section, although formerly 
only those charged with misdemeanors had the benefit of the statute. 
This amends G.L. c. 276, #33A. 
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EMINENT DOMAIN—HIGHWAYS—TAKINGS OF PUBLIC 
UTILITY PROPERTY INTERESTS. St. 1960, c. 710. 


The building and extension of highways by the Department of 
Public Works often entails the relocation of public utility facilities. 
This act authorizes the department, if it takes land or easements 
of a public utility by eminent domain, necessitating relocation of 
the utility facilities, to purchase land or easements as the utility 
designates for the relocation of its facilities and to convey them to 
the utility. Conveyance will relieve the department of liability 
for the land or easements taken but not for any relocation costs for 
which it would be otherwise liable. 

The act will serve two functions. First, it can be used to reduce 
highway costs in situations in which land or easements taken might 
be found to be more valuable than that furnished as a replacement. 
Second, it will facilitate relocation since the administration of takings 
by the highway department is simpler than that by public utilities, 
and may well be often joinable with takings of other land by the 
department from the same owner. 

* x * 
EVIDENCE—EMINENT DOMAIN—EXPERT EVIDENCE OF 
VALUE. Ramacorti v. Boston Redevelopment Authority, 
Mass. Adv. Sh. (1960) 1133; Aselbekian v. Massachusetts 
Turnpike Authority, Mass. Adv. Sh. (1960) 1159. 


After the testimony of two experts of his own the petitioner in 
the Ramacorti case put on the stand a witness who had given an 
opinion as to fair market value to the taking authority and inquired 
what opinion he had given to the authority concerning the land 
taken. When the question was excluded upon the respondent's 
objection, the plaintiff made an offer of proof that the amount 
reported was $30,000. Counsel for the parties who sold the property 
to the petitioners about two and one half years before the taking 
was allowed to testify concerning the sales price over the petitioner's 
objection. The verdict for the petitioner was in the sum of $23,000. 
The Supreme Judicial Court upheld the action of the trial judge. 

Recognizing the general rule that an expert witness can be re- 
quired to give an opinion already formed without the payment of 
an expert fee, even though the witness is employed by the opposing 
party, the court held that there was no abuse of discretion in the 
circumstances of this case. There seemed to the court no reason 
of fairness which required the opinion of the respondent’s expert 
where the plaintiff had apparently been able to obtain experts of 
his own. 











44 Massachusetts Law Quarterly 


In upholding the right of the respondent to introduce through 
the seller’s counsel the price which the petitioner had paid for the 
property within 31 months the court limited the scope of the dictum 
in Newton Girl Scout Council, Inc. v. Massachusetts Turnpike 
Authority, 335 Mass. 189, 199 to its facts. That case suggested that 
a party to a transaction should be the means of showing the terms 
of a sale. In the Newton Girl Scout case, which involved a special- 
ized use of the property taken, the court said a real estate expert 
should not have been allowed to testify as to the sales price of 
neighboring property in the sale of which he had not participated. 
It seems reasonable to allow an expert, whether attorney or real 
estate broker, who participates in a recent sale of the same or com- 
parable property to testify as to the sales price. 

In the Aselbekian case the court upheld, as within the judge’s 
discretion, the admission in evidence and use by an expert witness 
of an informal blue print of the land for the purpose of discussing 
the value of the land for residential purposes. The court suggested 
that the risk of misleading the jury might have been less had the 
plan not been used, indicating that the plan could only properly 
be used to show the number of lots of the required area and frontage 
into which the property might be divided. There was no indica- 
tion that the project was in progress. The suggestion that a plan of 
residential development not be introduced in evidence in these 
circumstances seems meritorious because the net value of any speci- 
fic residential development requires a consideration of the costs of 
road construction in accordance with local requirements for new 
roads and the reasonableness of the specific lay-out of the premises. 


a i a w 


EVIDENCE—FAILURE TO PRODUCE WITNESS— 
COMMENT TO JURY. Grady v. The Collins 
Transportation Company, Mass. Adv. Sh. (1960) 1281. 


The plainuff failed to call as a witness any one of four passen- 
gers in his automobile. The trial court instructed the jury that it 
could draw an adverse inference from the failure of the plaintiff 
to produce any of these witnesses or explain their absence. While 
reiterating that a trial judge should exercise caution in allowing 
comment or making comment himself upon the failure of a party 
to call witnesses who may be available to that party, the Supreme 
Judicial Court upheld the lower court’s action as within its dis- 
cretion. 

The rule of this case is that an inference against a party not 
producing a witness is permissible where: (a) the plaintiff was rely- 
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ing on his own uncorroborated testimony against three opposing 
witnesses; (b) there were four witnesses in the plaintiff's car, who 
were all known to the plaintiff and his counsel and still living in 
the vicinity as far as the plaintiff knew; (c) the defendant did not 
know the names of the witnesses until trial; and (d) the defendant 
at the trial inquired about them, thus raising the point of their 
absence prior to final argument. Thus, on its special facts, this 
case falls within the exception to the normal requirement that the 
“actual” availability of a witness must be shown. The plaintiff had 
the burden of explaining the failure to produce even one of these 
witnesses, and failing to do so, he was subject, in the judge’s discre- 
tion, to comment on the adverse inference which could be drawn 
from their absence. 

Each decision in this type of case must rest on its own facts. 
There are numerous factors which bear one way or the other on 
the propriety of comment on the adverse inference which should 
be drawn from the absence of a witness. Perhaps the sole general rule 
is the equitable principle of fairness. Since the element of fairness 
calls for a subjective determination, the trial court quite rightly is 
given considerable discretion. However, the admonition of caution 
in permitting comment on the adverse inference seems apt in these 
circumstances since the jury without any comment may draw the 
inference on its own. It would seem appropriate in certain instances 
for the trial court in its discretion to decline to allow or make any 
comment one way or the other. 

This opinion makes no apparent distinction between comment 
by the opposing counsel and the court itself. It could be argued that 
comment by counsel should be allowed somewhat more broadly than 
comment by the court itself in charging the jury. 


* * * * 


INSURANCE—AGENCY. Benoit v. Fisher, et als., Mass. Adv. Sh. 
(1960) 1145. 


In this case the court held that the defendant insurer had 
fallen short of establishing sufficient evidence to sustain its affirma- 
tive defense that an agent of the insurer had cancelled the property 
damage coverage of the insurance policy. The policy, as it read on 
the day of the accident, provided for property damage coverage. 
Admittedly, the insured person had taken steps with the agent, 
before the accident, to eliminate the property damage coverage 
from the policy. However, as of the time of the accident, the in- 
surance company had taken no affirmative action, by way of endorse- 
ment or otherwise, to modify the policy as originally issued. The 
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issue before the court was that of deciding whether the steps taken 
by the agent alone, without more, were sufficient to modify the 
coverage. The court has held that the agent’s actions were not 
sufficient, in the absence of evidence as to what sort of an agent 
was involved, or of trade usage about authority or about changes 
in the extent of coverage by brokers or agents prior to the payment 
of the premium by the insured or by the brokers and agents to the 
insurer. Since the case will not concern a cancellation of compulsory 
coverage, the requirements of G.L. c. 173, #113A (2) were not 
applicable, and the court further observed that the mere circum- 
stance that the intended cancellation was in oral form would not 
be fatal, if it had been shown that the agent had in fact the author- 
ity to bind the insurer. 


ww w Ww * 


INSURANCE—MOTOR VEHICLE—ARBITRATION. 
St. 1960, c. 793. 


A company issuing a policy insuring against physical damage 
to the assured’s motor vehicle must provide in the policy that if the 
company and the assured cannot agree as to the amount of loss 
within thiry days after notice of loss, the determination of such 
loss shall be referred to three disinterested persons. The award 
will be binding on both parties. This adds #191A to G.L. c. 175. 


x ake Ww Ww 


JURISDICTION—SERVICE OF PROCESS—STATUTORY 
AGENT. Toczko, Administratrix v. Armentano, 
Administrator, Mass. Adv. Sh. (1960) 1251. 


In this decision the Supreme Judicial Court upheld the validity 
of General Laws c. 90, § 3A (as appearing in St. 1953, c. 366, § 1) 
which provides for substituted service of process on the executor 
or administrator of a deceased non-resident driver of a motor vehicle 
for a cause arising from an accident in this state. The statute pro- 
vides for service upon the Registrar of Motor Vehicles. 


Essentially the Mass. substituted service statute provides that by 
using the highways the non-resident motorist will be deemed to 
have appointed the Registrar of Motor Vehicles as his agent for 
the service of process in actions such as are within the purview of 
the statute. The reference to the executor or administrator of a 
deceased operator was introduced to section 3A of chapter 90 by 
amendment (St. 1952, c. 125). The amendment was designed to 
fill a serious gap in the protection afforded by the statute. The 
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gap existed where the non-resident motorist died prior to or during 
the litigation, leaving no assets within the state. The unfortunate 
result was that prior to the amendment the benefit of the statute 
was not available in the most serious accidents, those causing the 
death of a non-resident. 

The court in upholding the validity of the amendment re- 
jected the defendant’s contention that such service insofar as it 
attempts to bind a foreign personal representative is unconstitu- 
tional; it being violative of the due process clause of the 14th 
amendment to the U. S. Constitution. The court held that the 
amendment to the substituted service statute was a reasonable exer- 
cise of the police power. 

Defendant further argued that since the validity of substituted 
service is grounded upon the fiction of an agency, said agency of 
necessity must be revoked by the death of the motorist. The court 
concluded that the agency referred to was not revocable and hence 
did not terminate with the death of the principal. 

The court cited but did not follow Derrick v. N. E. Greyhound 
Lines, 148 F. Supp. 496 (D. Mass.), which on similar facts reached 
a contrary result. 

Not before the court for decision was the interesting question 
of the effect, under the rules of comity or full faith and credit, 
of a judgment against a foreign personal representative, of a non- 
resident motorist, obtained upon service of process issued under a 
statute of the kind in issue here. 

It is interesting to note that the court chose to settle the con- 
stitutional issue raised, even though the case could well have been 
speedily despatched upon the reasoning that the defendant herein 
had filed a general appearance prior to filing his answer in abate- 
ment, and this procedure, from well-settled principles, constituted 
a waiver of his defenses concerning jurisdiction over his person. 

The decision brings to mind another dormant issue which 
presently resides in c. 90, #3A, and which may some day be raised 
by a defendant’s appeal from the overruling of his answer in abate- 
ment or plea to the jurisdiction. This potential issue arises out of 
language in c. 90, #3A, which confers such substituted service in 
a case wherein the defendant's agent, and not the defendant per- 
sonally, has operated the vehicle in the Commonwealth. Considering 
the prima facie provisions of G.L. c. 231, #85A, is proof of regis- 
tration of the foreign vehicle in the name of the alleged principal 
sufficient to establish an agency for purposes of c. 90, #3A? 
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LANDLORD AND TENANT—RENT. St. 1960, c. 463. 


A landlord may now claim rent in an action of summary 
process to recover possession of land or tenements. The plaintiff 
simply states the amount of rent owed in the writ, and no further 
declaration is needed. Failure to claim rent in the action for 
possession is not a bar to a subsequent action for the rent. This 
avoids a former duplication of actions by the landlord. This amends 
G.L. c. 239 by striking out #1 and #2 and inserting new #1 and 
#2. 

* w w * 
MUNICIPAL GOVERNMENT—ADVERSE POSSESSION OF 
MUNICIPALITY. Cerel v. Town of Framingham, 
Mass. Adv. Sh. (1961) 189. 


Petitioner trustee sought registration of title of certain land 
in Natick; respondent town claimed ownership by adverse posses- 
sion. In 1887 the town was authorized to take certain land in 
Framingham and Natick for establishment of a sewerage disposal 
system. The parcel involved in this action was not within but was 
contiguous to the area and was, from about 1889 or 1890 until 
1936, used for filter beds by the town. The beds on the locus were 
then abandoned and the area leveled off; the town in 1950 by lease 
authorized a third party to place a sign upon the parcel. 

The Land Court found that the town had not established its 
rights under adverse possession to the parcel, and the decision was 
held to be without error by the Supreme Judicial Court. A munici- 
pality may acquire title of property within its limits by adverse 
possession and it may purchase land in another town for municipal 
purposes, or acquire it, when authorized, by eminent domain. The 
issue, however, of whether a municipality can acquire title by ad- 
verse possession to land beyond its corporate limits has never been 
decided in the Commonwealth. The court found it unnecessary 
to decide this issue since the town failed to establish one essential 
element of a municipal adverse possession, that of a corporate ac- 
tion of disseisin. The town’s only claim of corporate action was 
that its employees built, used and maintained the filter beds on 
the locus. The court, after quoting Proprietors of Jeffries Neck 
Pasture v. Inhabitants of Ipswich, 153 Mass. 42, 26 N.E. 239 (1891), 
rejected this basis. The employees had no rights in themselves to 
take the action of disseisin and the town could show no authoriza- 
tion or participation that could constitute corporate action author- 
izing or approving the actions of the employees. 

The court expressly refused to define the acts that might con- 
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stitute a corporate action of disseisin. In earlier cases the court 
has, however, indicated what acts have or have not, in the given 
context, met the standards. Thus, for example, in City of Boston v. 
Richardson, 105 Mass. 351 (1870), the court stated that a jury ver- 
dict of a disseisin by the city would be sustainable upon evidence 
of maintenance of fish houses and a fire house by or under authority 
of the city, city timber resting upon a wall in the locus, orders of 
the mayor and aldermen for extension of sewers over the lands as 
“belonging to the city” and building of a structure on the land 
under orders of the mayor and aldermen. In Murphy v. Common- 
wealth, 187 Mass. 361, 73 N.E. 524 (1905), the court found adverse 
possession of the town proven by entries of the town treasurer 
showing receipt of rents for the land, leases of the land made by 
the selectmen, votes of the selectmen authorizing the leases and 
claiming the town’s ownership, combined with occupation of the 
land by the lessees and their payment of rent to the town. In 
Attorney General v. Ellis, 198 Mass. 91, 84 N.E. 430 (1908), the 
court found adverse possession in the Commonwealth when, acting 
in good faith under a statute placing ponds of a certain size in the 
public domain unless specifically granted to individuals, the com- 
missioner of inland fisheries leased the pond for “cultivating useful 
fishes” under strict limitations on the lessee’s uses and the lessee 
occupied the pond under the lease for more than the prescriptive 
period. In Inhabitants of Enfield v. Woods, 212 Mass. 547, 99 N.E. 
331 (1912), the court found that the town’s corporate action of 
disseisin could, if necessary under the case, be shown by the facts 
that a parol gift of the land as a common had been made to the 
town, that it was used as part of the town common and recreation 
ground, and that the valuation lists of the assessors listed the prop- 
erty as belonging to the town. In Commonwealth v. Low, 3 Pick. 
408 (Mass. 1826), adverse user of a way by inhabitants of a town 
was held to create a private way but a public way could only be 
created by statutory procedure. In Gordon v. City of Taunton, 
126 Mass. 349 (1879), the fact that land was left open and un- 
enclosed and was used by the public as part of the common was 
held at least to create an easement in the public or the town. In 
Inhabitants of Deerfield v. Connecticut River R.R., 144 Mass. 325, 
11 N.E. 105 (1887), the facts that the town voted to alter and 
grade a private way leading to the town burial ground and appro- 
priated a sum for the purpose, and that the alterations were made 
and the road was used by the town since that time, indicated corpo- 
rate action disseisin the railroad. In Proprietors of Jeffries Neck 
Pasture v. Inhabitants of Ipswich, 153 Mass. 42, 26 N.E. 239 (1891), 
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corporate action of disseisin could not be proven by the fact that 
the selectmen and surveyors of highways of the town went upon 
the land several times a month and removed gravel under claim 
of right; since their actions could not create liability on the part 
of the town, these actions could not be used to acquire rights for 
the town. 

This review of some of the cases can do no more than indicate 
what facts may be considered to constitute a corporate act of dis- 
seisin; since, of course, the lower court’s findings of fact are not 
reviewable, the question before the Supreme Judicial Court is 
whether the facts as found support the ultimate determination 
as a matter of law. Clearly the present case and others of those 
reviewed indicate that the fact that town officials and employees 
went upon and occupied the land is alone insufficient; they must 
have some authority to perform these actions from the municipal 
governing body, taken in some official form. Conversely, while a 
statement by the official governing body expressly claiming the 
property is not essential, the official act must at least implicitly 
make the claim. Finally, of course, the corporate action must relate 
to the actual occupation, as indicated by the present case’s refusal 
to give weight to the official leasing of rights to place a sign upon 
the property for a short period, when this official act came at least 
sixty years after the claimed disseisin and fifteen years after the 
abandonment of the municipal use; the corporate action must re- 
late to the actual disseisin. 


xe Ww Ww Ww 


MUNICIPAL GOVERNMENT—SUBDIVISION CONTROL. 
Town of Stoneham v. Savelo, Mass. Adv. Sh. (1960) 1225. 


Savelo, in obtaining approval of a subdivision plan by the 
town planning board, agreed to provide adequate ways and facilities 
within a year after the approval. The approved plan indicated that 
all lots in the subdivision were on an extension of a private way, 
which ran 339 feet from the subdivision to a public way; the 
application indicated that the proposed improved ways extended 
the entire distance from the public way through the subdivision. 
Savelo properly constructed the required ways and other facilities 
within the subdivision but did no work on that portion of the 
private way extending from the subdivision to the public way and 
failed to install those other facilities in this portion of the private 
way that were necessary to provide water and drainage. The other 
defendant, a surety company, had furnished bonds for the sub- 
divider’s performance of his agreement. The town sued Savelo for 
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failure to carry out his agreement as to that portion of the private 
way extending from the subdivision to the public way; the surety 
company was sued upon its obligations under its bonds. The town 
recovered against both defendants in the Superior Court and the 
judgment was affirmed by the Supreme Judicial Court. 

Evidence clearly indicated that the portion of the private way 
extending from the subdivision to the public way did not, originally 
and up to the present, give adequate access to the subdivision. The 
court held that G.L. c. 41, § 81M, requiring planning boards to 
exercise their powers so as to provide for adequate access, water, 
sewerage, and drainage, and to coordinate subdivision ways with 
other ways, was sufficiently broad to permit them to require sub- 
dividers to provide and install facilities on land other than that 
within the actual subdivision. Savelo’s contention in the present 
case that the contract provisions requiring work on this portion of 
the private way were illegal and unenforceable because he had no 
right of entry thereon was summarily dismissed; he had clearly 
agreed to do this work, and the board did not need to examine 
the probabilities of his performance. Lack of ability to perform a 
contract at the time it is made does not prevent it from being 
binding. The court also rejected the defendant’s contention that 
damages should be computed as of the date of breach, holding that 
the town could recover the amount it would reasonably cost it to 
perform the work for which the defendant had contracted. 

The court’s decision is clearly right in finding that the Sub- 
division Control Law gives the planning board the authority to 
require adequate external access, even when the subdivider must 
perform on land owned by others. Any other interpretation would 
clearly subvert the entire purpose of the law in situations similar 
to that of the present case. Although purchasers from a subdivider 
should ascertain that ways and facilities are adequate, experience 
has shown that they often do not or are assured in non-promissory 
terms that all will be well. In addition, the city or town has an 
interest to protect beyond that of the individual purchasers, since 
inadequate ways will affect fire fighting and other emergency actions 
and will, at least in time, create blight. 

The defendants contended that the contract was illegal be- 
cause the planning board could not diminish the property interests 
of the owners of that portion of the private way extending from the 
public way to the subdivision. Defendants’ brief, pp. 6-10. The 
court did not specifically answer this argument because it decided 
this aspect of the case upon grounds of impossibility of the sub- 
divider’s performance. The issue was not that the planning board 
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was authorizing the subdivider to go upon and improve this way; 
the issue was that the subdivider, to obtain approval, agreed to 
improve this way. The board could, as the plaintiff pointed out, 
assume that the subdivider could, if it was found to be necessary, 
obtain assents from the owners of the way; the board was not 
authorizing or requiring the subdivider to violate the rights of these 
owners. Plaintiff's brief, pp. 6-7. The decision, therefore, properly 
turned upon the settled principle of law that impossibility of per- 
formance caused not by the nature of the performance but by the 
inability of the individual promisor, does not discharge the prom- 
isor’s obligation. See Restatement of Contracts, § 455. 


Ww w xe xe 


MUNICIPAL GOVERNMENT—AIR POLLUTION. 
St. 1960, c. 676. 


The pollution of the air constitutes one of the major health 
problems of urban areas; while the long-range health effects of im- 
pure air are imperfectly understood, the occasional epidemics of 
death and serious illness from chemical compounds carried in the 
air dramatically illustrate the need for control of all sources of air 
contamination. The present act improves the machinery for control 
of air pollution within the Commonwealth. A metropolitan air 
pollution district, consisting of the cities and towns of metropolitan 
Boston, is established under the Department of Public Health; 
provision is made for towns and cities to join this district or to 
form other districts, upon approval of the department. 

The act makes the department responsible for the control of 
air pollution within the district. Broad powers to adopt and amend 
appropriate rules and regulations are given to the department, 
subject to a requirement of prior public hearing. Department 
personnel are given broad powers of inspection and the department 
can order the owner or operator of an air contamination source 
to abate it and to cease any violation of the rules and regulations. 
The statute authorizes fines for those violating orders of the depart- 
ment and gives the Superior Court jurisdiction to restrain viola- 
tions. The department’s Division of Smoke Inspection is abolished, 
the personnel thereof being assigned to the Bureau of Environ- 
mental Sanitation. Cost of the program is to be borne by the cities 
and towns within the district. 

This new act gives the Commonwealth an adequate method 
of controlling air contamination, if sufficient trained personnel are 
made available. The creation of districts with department control 
and municipal financing, and the voluntary creation of all except 
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the initial metropolitan Boston district, represents the usual, if un- 
inspired, amalgamation of state control and home rule concepts. 
The provision for municipal financing may tend to limit the effec- 
tiveness of the district as a matter of political reality; since there 
is no indication that contaminated air necessarily remains in one 
location, the problem is at least state-wide and state rather than 
municipal financing would seem more appropriate. 


« a w * 


NOTE—MORTGAGE—CONDITIONAL SALE— 
REPOSSESSED VEHICLE. St. 1960, c. 173. 


The maker of a note secured by a mortgage or conditional 
sale of a motor vehicle will no longer be liable for a deficiency 
where the motor vehicle has been repossessed and sold unless the 
holder of the note on the return day of the action brought to re- 
cover the deficiency files an affidavit signed by the purchaser at the 
sale of the repossessed vehicle. The affidavit must set forth the price 
paid by the purchaser and the date and place of the sale. This 
amends G.L. c. 255B by adding #20A. 


Ww * w w 
PEDESTRIANS—JAYWALKING. St. 1960, c. 810. 


A pedestrian crossing the street now in a thickly settled area, 
who does not obey traffic signals or directions of an officer or who 
does not use a marked crosswalk if there is one within 300 feet, is 
subject to a fine. The proceedings under this section are not 
criminal, nor may they be entered on probation records, nor may 
such violations be used in evidence in any civil proceeding. 

Where a city or town accepts the new section, and traffic lights 
are not in operation and no police officer is directing traffic, the 
operator of a motor vehicle must yield the right of way to a pedes- 
trian crossing or approaching a marked crosswalk. It is also pro- 
vided that a following automobile shall not overtake and pass a 
car stopped at a marked crossing for a pedestrian. This adds #20B 
to G.L. c. 90. 

w * * * 


PRACTICE AND PROCEDURE—ATTACHMENT OF 
WAGES. St. 1960, c. 235. 


Wages can now be attached only when suit is being brought 
on a judgment, and not, as formerly, on any claim so long as the 
plaintiff obtained the written permission of the justice of the court 
where the action was begun. A plaintiff seeking to trustee a de- 
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fendant’s wages must now have a judgment and permission of the 
court. This amends G.L. c. 246, #32. 


* * Ww * 


PRACTICE AND PROCEDURE—AUDITOR’S REPORT. 
Brown v. Metropolitan Transit Authority, 
Mass. Adv. Sh. (1961) 129. 


Here, an auditor’s report which was not to be final as to facts 
found, was read to the jury by plaintiff's counsel in his opening, 
but neither party offered the report in evidence. The trial judge 
referred to the report in his charge, and later, over defendant’s 
exception, directed that the jury should have the report to con- 
sider during its deliberations. The court holds that there was no 
error, with reasoning that the judge could earlier have required 
the report to be put in evidence of his own motion, the defendant's 
counsel did not request the opportunity of making further argu- 
ment to the jury when the report was admitted subsequent to the 
arguments, and no harm was apparent in any event because the 
jury had already heard the report. There is no implication in this 
opinion that the above proceedings can be considered as careful 
conduct of the trial, and there may well be the implication that the 
trial judge’s actions might have been in excess of his powers if the 
report had not already been read as part of the opening. 


wv Ww Ww w 


PRACTICE AND PROCEDURE—VERDICT—INTEREST. 
St. 1960, c. 298. 


Section 6B of Chapter 231 now provides for the award of 
interest on an order for judgment on the report of an auditor. 
G.L. c. 229, #11 (Death Statute), has been amended so that the 
interest on the verdict shall be entered by the clerk of the court. 
G.L. c. 79, #37, has been amended so that now in actions brought 
for damages in takings by eminent domain the clerk shall add the 
interest to a verdict, finding, or order for judgment on an auditor's 
report, instead of the former procedure which had the judge add 
interest to the jury verdict. 


x4 a w Ww 


PRACTICE AND PROCEDURE—REMOVAL TO SUPERIOR 
COURT. St. 1960, c. 352. 


The removal of cases to the Superior Court has now been 
clarified so that partial removal is in most instances no longer per- 
mitted, and in most instances where one of the parties removes, 
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the entire case involving all other parties will be removed there- 
with. It is further provided that the removal from the District 
Court under this section shall remove any default of a defendant 
entered for failure to appear and answer in the District Court, and 
the default will be removed automatically when the case is removed 
to the Superior Court. 


* * * * 


PRACTICE AND PROCEDURE—SIGNATURE—DEMAND 
FOR PROOF. St. 1960, c. 263. 


Formerly, where a party to a civil action wished to deny a 
signature to an instrument declared on, he had to file his denial 
and demand for proof within the same length of time permitted 
for an answer. Under the amendment he may have such further 
time as the court may allow on motion and notice. This amends 
G.L. c. 231, #29. 

=e Ww Ww w 


PRACTICE AND PROCEDURE—TORTS—MOTOR 
VEHICLES—TRANSFER TO DISTRICT 
COURT. St. 1960, c. 303. 


When an action has been transferred to the District Court 
under this section, it shall be considered as pending in the District 
Court and the parties are subject to the rules of the District Court 
relative to interrogatories, specifications, amendments and all other 
procedural matters regulating District Court cases. It is provided 
by the amendments that the judge may order the action dismissed 
and a judgment entered on the dismissal if both parties fail to 
appear. Upon a request for retransfer to the Superior Court any 
original papers filed in the District Court after transfer of the case 
to the Superior Court shall be transmitted to the clerk of the 
Superior Court. This amends G.L. c. 231, #102C. 


* * * * 


PROBATE—FIDUCIARIES—APPEAL PERIOD. 
St. 1960, c. 179. 


The acts of an executor, administrator, guardian, conservator 
or trustee performed after his appointment shall be valid even 
though the appeal period from the decree appointing him has not 
expired, where no appearance has been entered against his appoint- 
ment prior to the decree, or where an appearance was entered but 
withdrawn. This eliminates the former period of twenty days of 
enforced idleness by such fiduciaries. This amends G.L. c. 215 by 
adding #24A. 
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REAL PROPERTY—TORTS—DECEIT. Pietrazek v. McDermott, 
Mass. Adv. Sh. (1960) 779; Yerid v. Mason, Mass. Adv. Sh. 
(1960) 1307. 

These two cases neatly illustrate the rather fine distinction that 
must be made in determining, in an action for deceit, whether a 
statement is merely an unactionable expression of opinion, future 
condition, or promise or an actionable false statement of material 
fact, susceptible of knowledge and made by the party as of his own 
knowledge. Both cases involved water in the cellar of homes. In 
the Pietrazek case, the plaintiffs, who at various times examined 
the home while it was being built, were assured by the builder- 
defendant, when the basement was fully completed, that “he built 
a good house and that there would be no water in the cellar.” After 
the plaintiffs purchased the house and fixed up part of the cellar 
into a rumpus room, water came into the cellar in considerable 
quantity during the first heavy rain and has continued to do so in 
wet weather. They brought an action in tort for deceit and in con- 
tract for breach of warranty, seeking to recover costs of water- 
proofing the cellar and some damage to personal property. The 
Supreme Judical Court found that the builder-defendant’s state- 
ments that there would be no water in the cellar, although made in 
good faith and with no actual intent to deceive, were made by him 
as of his own knowledge and were false representations of a material 
fact that was susceptible of actual knowledge. The plaintiff, there- 
fore, recovered in tort for deceit. 

In the Yerid case, however, the court reversed a decree for the 
plaintiff, under their bill in equity for recission. The plaintiffs 
observed, when they first inspected the house, that the floor of the 
cellar was partly torn up and that a sump pump was installed. The 
defendant-builder told the buyers that there was a water problem 
and that he was taking measures that “would keep the floor dry.” 
At a later time he again assured the buyers that “they would have 
no further trouble with water.” The buyers relied upon the build- 
er’s statements, which were made in good faith. The court found 
that the issue was whether the builder’s statements were misrepre- 
sentations or merely promissory in character. It held that the state- 
ments essentially amounted “to nothing more than an expression 
of strong belief” and reversed the decree of the lower court for the 
plaintiffs: “False statements of opinion, of conditions to exist in the 
future, or of matters promissory in nature are not actionable.” 

In Yerid the court distinguished Pietrazek by emphasizing a 
quotation from the later case that the builder’s statement “could 
reasonably have been understood . . . to mean that the construc- 
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tion of the house was such as to preclude the entrance of water.” 
This emphasis on the past tense of the verb in the quoted sentence 
underscored the court’s view that the condition was one presently 
existing, while the facts in Yerid included findings that a water 
problem existed in the area and that the builder was taking action 
to relieve it. The court intimates that the plaintiff's reliance upon 
the success of the water-control measures was probably less than 
reasonable under the circumstances. Clearly the builder’s comments 
were statements of a future condition, not statements of present 
fact susceptible of knowledge by the builder and made by him as 
of his own knowledge of present conditions. In Pietrazek, as the 
court emphasizes, the builder’s statement amounted to an assertion 
that, as now built, the basement was waterproof; in Yerid the 
builder’s statements could mean no more than that the corrective 
action he was taking would, as far as he could tell, remedy an ad- 
mitted water problem. The distinction can be confused by the 
fact that, in both cases, water came into the cellars after assurances 
were made that it would not; the crux, however, is the nature of the 
builders’ assertions at the time they were made. 


* * % * 


REAL PROPERTY—MARKETABLE TITLE. 
Mishara v. Albion, Mass. Adv. Sh. (1961) 83. 


Plaintiff agreed on September 29, 1956, to purchase certain 
premises from defendant, title to be passed by deed on or before 
January 1, 1957. Since the contract did not specify the title to be 
conveyed, a marketable title was required. An administrator’s deed 
of the premises, recorded on November 22, 1926, contained a clause 
reading, “said conveyance being further subject to any and all ease- 
ments and restrictions lawfully existing in, upon or over said land 
or appurtenant thereto.” This phrase left out the usual limitation 
of easements and restrictions to those “‘of record,” and therefore 
created an indefinite reference in the chain of title. The plaintiff 
refused to accept the deed on the ground of unmarketable title and 
brings the present action to recover a deposit of $4,500. She re- 
covered in the Superior Court but defendant’s exceptions were 
sustained by the Supreme Judicial Court. 

The Superior Court granted a request by the plaintiff for a 
ruling that the “burden of proving her title good beyond a reason- 
able doubt is upon the seller and such proof must be more than a 
preponderance of the evidence but is the same degree of proof 
required to convict in a criminal prosecution,” i.e., beyond a reason- 
able doubt. Exception to this ruling was sustained by the Supreme 
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Judicial Court, the burden of proof being upon the plaintiff, Cleval 
v. Sullivan, 258 Mass. 348, 154 N.E. 920 (1927), and proof by a 
preponderance of the evidence being sufficient. See Roberge v. Burn- 
ham, 124 Mass. 277 (1878). The court did note that, when the 
indefinite reference in the record is introduced into evidence, the 
vendor has the risk of non-production of evidence, but the burden 
of proof in the sense of the risk of non-persuasion remains on the 
plaintiff. 

The lower court also ruled as a matter of law that the evidence 
was insufficient to permit a finding for the defendant; the Supreme 
Judicial Court sustained the exception to this ruling. Marketability 
requires a title good beyond a reasonable doubt but a mere possi- 
bility of a defect in title will not destroy it; substantial doubts are 
required, sufficient to cause a prudent man to hesitate before pur- 
chase. The court felt that, on the evidence produced in this case, 
the judge could, but need not have, concluded that the likelihood 
of an unrecorded easement or restriction was so remote that a willing 
buyer might have been willing to purchase the premises. 

Acts of 1959, c. 294, § 1, enacted Section 25 of G.L. c. 184, which 
provides, in part, that an indefinite reference in a recorded instru- 
ment will not bind any but the immediate parties and those with 
actual notice, and will not give inquiry notice or be a cloud on title. 
The definition of indefinite reference in the section includes clauses 
subjecting property to easements and restrictions not of record, 
which would include the phrase in the 1926 administrator’s deed 
in the present case. The particular issue will, therefore, no longer 
arise in contracts for the sale of land entered into after the effective 
date of the 1959 amendment. 

The court did, however, review the indefinite reference cases 
of the Commonwealth although, because the legal question is now 
settled by the statute, it did not decide whether the 1926 deed pro- 
vision had to be given effect beyond the record. Of course, under 
Massachusetts law, title is not doubtful if the question is one of law 
only. Hill v. Levine, 252 Mass. 513, 147 N.E. 837 (1925). The court 
did note, however, that the legal standing of this reference as a 
cloud was relevant to the factual issue before the lower court. 


* bs * * 
REPLEVIN—TOWN PROPERTY—BAILMENT—DEMAND 


FOR RETURN—ADVERSE POSSESSION. 
Town of Warren v. Ball, Mass. Adv. Sh. (1960) 1101. 


In 1946 the town of Warren had two old hand tubs, known 
as Quaboag No. | and Quoboag No. 2, and no place to store them. 
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The selectmen authorized the delivery of the tubs to Ball, the de- 
fendant’s husband, who thereafter stored and maintained the appa- 
ratus. In 1957 Ball had an opportunity to sell Quaboag No. | and 
No. 2 to someone who would preserve them; he requested the town 
to give him a bill of sale. The town made a demand for the return 
of the hand tubs. When the tubs were not returned, the town 
brought this action of replevin and obtained a jury verdict in its 
favor, following the denial of the defendant’s motion for a directed 
verdict. 

Although the question for review was the sufficiency of the evi- 
dence to support the finding for the town and the court found justi- 
fication for that finding, certain fundamental aspects of replevin 
actions were considered. There was a bailment of the hand tubs 
of such a type that no demand for the return of the tubs was neces- 
sary until it became apparent that the bailee’s actions were incon- 
sistent with the bailment. Once the cause of action for violation 
of the terms of the bailment arose, demand for the return of the 
hand tubs had to be made within the period of the statute of limita- 
tions. Until 1957, when Ball indicated that he believed he owned 
the tubs, possession did not become hostile, and hence adverse, nor 
did the statute of limitations start to run. 

Although a town may adopt a by-law regulating the disposal of 
personal property belonging to the town, G.L. c. 40, § 21 (11), there 
was no evidence that Warren had adopted such a by-law. In the 
absence of such a by-law, a specific vote of the town seems necessary 
to authorize the disposition of town property. Hardy, Municipal 
Law and Practice, § 132, note 56. Since there was no vote of the 
town authorizing the disposition of the property, Ball could not 
have obtained ownership rightfully. 

The court disposed of the defendant’s claim of title by adverse 
possession on the facts that showed no hostile possession until 1957. 
It could be argued that a person has no right to obtain title by ad- 
verse possession to personal property held by a town for public pur- 
poses. Assuming that adverse possession of personalty can normally 
be obtained on principles similar to the adverse possession of land, 
Am. Law of Property, § 15.16, there is a general rule, elsewhere at 
least, that land held for a public use cannot be lost by a municipality 
by adverse possession in the absence of a statute. Jd., § 15.13; 2 C.J.S. 
525; § 12d; see, Gifford v. Westport, 190 Mass. 323. Since, on the 
facts of this case, it could not be clearly found that the continuing 
use of the property was for a public purpose, the court’s ground 
for deciding the adverse possession issue seems more satisfactory. 
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SALES—WARRANTY—PERSONAL INJURIES. 
Hadley v. Hillcrest Dairy, Inc., Mass. Adv. Sh. (1961) 53. 


This case involved a one-half gallon milk jug which shattered 
causing injury to the plaintiff. There was evidence that the jug 
was not mishandled after delivery; therefore the court was able to 
conclude that the jury could find that it broke because of a pre- 
existing defect. On this basis it was held that the plaintiff was en- 
titled to go to the jury on his counts in implied warranty. 

The court dealt with the question of whether warranty at- 
tached to the jug as well as its contents. At the trial below the 
plaintiff testified that while he paid for the milk, “‘as far as he knew 
there was no special charge . . . for the . . . container.” Defend- 
ant contended that to establish a warranty as to the container it 
was necessary to show that it had been sold. The court, in holding 
that the warranty extended to the jug as well as its contents, con- 
cluded that it was immaterial whether the jug was lent or sold to the 
plaintiff. The court adopted the reasoning employed in an English 
Court of Appeal case (Geddling v. Marsh (1920), 1 K.B. 668) which 
would extend warranty protection to not only goods actually bought 
under the contract but to goods “supplied under the contract of 
sale.” To the extent that Mead v. Coca Cola Bottling Co., 329 
Mass. 440, 443, could be interpreted as requiring a sale of the bottle 
for warranty to attach thereto it was overruled by the Hadley court. 
Said the court, “Upon reconsideration, we are now of the opinion, 
that a sale of the container, as such, is not necessary in order for the 
implied warranties of fitness and merchantibility to attach in this 
transaction.” 


Plaintiff in his declaration also included a count in negligence. 
On this count the court concluded plaintiff was not entitled to go 
to the jury. The court reasoned that the mere breaking of the 
bottle alone cannot give rise to an inference that the defendant 
was negligent in not discovering the defect. The court distinguished 
the instant case from those involving carbonated beverages where 
it could be inferred that the explosion resulted from excessive 
carbonation. No such inference is available, stated the court, when 
a non-carbonated beverage bottle is involved. 


wv * * * 


STATE GOVERNMENT—AIRPORT APPROACHES. 
St. 1960, c. 756. 


By Acts of 1941, c. 537, § 5, the General Court adopted an 
enabling act permitting cities (except Boston) and towns to adopt 
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airport approach regulations. G.L. c. 90, §§ 40A-40I. The present 
act adds new Sections 35A-35D to G.L. c. 90, and sets up airport 
approach height limits for all airports approved by the Massachusetts 
Aeronautics Commission, except for Logan International Airport in 
Boston and those whose approaches are already regulated by local 
law under the 1941 enabling act. The act sets specific height limits 
for prescribed areas at the end of runways but will not apply to 
structures thirty or less feet in height or to existing structures, in- 
cluding those repaired or replaced. Permits can be granted to exceed 
the height limits on new structures or modifications of existing ones, 
the commission having the power to specify the building location, 
height, marks, and lighting. 

The need for safe air navigation is so obvious that the purpose 
of this act, as detailed in new Section 35A, is apparent. It meets the 
deficiency in regulation caused by the failure of cities and towns 
to adopt local regulations under the enabling act, which has occurred 
particularly in those situations in which the airport and one or more 
of its approaches are in different municipalities. 


vr w w * 


STATE GOVERNMENT—URBAN AND INDUSTRIAL 
RENEWAL. St. 1960, c. 776. 


In August of 1960, the Special Commission on Audit of State 
Needs issued a report entitled Massachusetts Needs in Urban and 
Industrial Renewal. House No. 3373. Among the proposals of this 
report, the commission recommended legislation creating a Division 
of Urban and Industrial Renewal within the State Housing Board 
and state financial aid for residential, industrial and commercial 
development projects. The legislation that was proposed to accom- 
plish these recommendations was adopted in substantial manner 
by the present act. The recommended legislation proposed that a 
director be appointed to head the proposed division under the 
State Housing Board; the legislation as adopted creates the Division 
of Urban and Industrial Renewal with a director who is, however, 
under the supervision of the chairman of the State Housing Board; 
the provisions of the proposed legislation were changed to make 
the chairman the chief administrative officer of the division. G.L. 
c. 121 §§ 22B-22E. 


The new division is designed to encourage and foster urban 
and industrial renewal programs within the Commonwealth; powers 
are given to promote public interest in the programs, to provide 
technical assistance to cities and towns, to encourage maximum use 
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of federal grants-in-aid, and to study and to propose changes in the 
laws of the Commonwealth that will facilitate maximum renewal. 
An Urban and Industrial Renewal Advisory Council is created, 
consisting of those state officials whose activities affect renewal, who 
will advise the chairman of the housing board of their activities in 
this area and assist him in the coordination of the various renewal 
programs. 

The definitions in G.L. c. 121, § 26], of “blighted open area,” 
“decadent area,” and ‘“‘substandard area” were amended to include 
detriment to “sound growth of a community” as well as the safety, 
health, morals and welfare of the community; the limitation of 
blighted open areas to development for predominantly residential 
purposes was also removed. Both Section 26KK of G.L. c. 121, 
relating to submission of Land Assembly and Redevelopment Proj- 
ects to the Housing Board, and Section 26zz, relating to Urban 
Renewal Projects, were amended to conform to the new definitions 
and the existence of the new division. 

New Sections 26DDD-26FFF were added to G.L. c. 121, to 
authorize state aid to federally-assisted urban renewal projects; since 
the federal grant usually covers two-thirds of the cost, the Com- 
monwealth will, under these sections, bear up to one-half of the 
remaining cost, or one-sixth of the total cost. New Sections 26GGG- 
26MMM were added to G.L. c. 121, to provide for state aid for 
those commercial and industrial renewal projects that are not eligible 
for federal grants. The financial contribution of the Commonwealth 
will not exceed one-half of the total cost of the project. 

This new legislation provides for a sound program of state 
technical and financial assistance to municipalities engaging in or 
planning urban and industrial renewal -projects. The technical 
assistance will be of particular importance to the smaller cities and 
towns, who themselves would be unable to hire the expert assistance 
required for an adequate project. The financial assistance programs 
will be obviously beneficial since they will permit municipalities to 
avoid excessive increase in real estate tax rates while engaged in a 
renewal project. Perhaps most important, however, the act represents 
a state commitment to renewal programs which have, in the past, 
suffered from a lack of interest at the state government level. Few 
if any of these projects affect only the municipality in which they 
are located. This is, of course, particularly true in metropolitan 
Boston, where municipal balkanization is prevalent, and where it 
is obvious that renewal projects in the city or its suburbs directly 
affect the other surrounding municipalities. 





t 


wo = 


“Ahn «fF oF)hUr 


aad 


Case and Statute Comments 638 


TORTS—PERSONAL INJURIES—AGENCY—SCOPE OF 
AUTHORITY OR EMPLOYMENT. Stewart v. Worces- 
ter Gas Light Company, Mass. Adv. Sh. (1960) 1193. 


At 9:00 a.m., a power hoe caught and damaged a gas line on 
the plaintiff's property, thus causing gas to escape into plaintiff's 
house. The accident was reported to the defendant gas company at 
9:10 am. With due dispatch, the defendant sent to the scene a 
repairman (Kalinowski) and a draftsman (Fleming) with plans of 
the applicable underground gas system. Fleming was told to take 
the plans to the scene and meet Kalinowski, and to “size up” the 
situation. He testified that he would take or direct others to take 
such action to remedy the situation as was indicated by his exami- 
nation. 

Fleming arrived at the scene at 9:40 a.m. and made an exami- 
nation of the situation. There was testimony that Fleming stated 
that the amount of gas in the house did not make it necessary to 
open more windows. Kalinowski arrived at 9:44 a.m. Fleming 
appraised him of the situation, and within a few minutes Kalinowski 
found the gas main and proceeded to shut off the flow of gas. At 
this point the gas inside the plaintiff's house ignited, thus destroying 
the plaintiff's house. 

The court held, among other things, that Fleming’s real and 
apparent authority was limited to assisting Kalinowski in the use of 
the plans; and that the defendant was not liable by virtue of Flem- 
ing’s comment regarding the windows or of his failure to take 
additional steps to avoid the risk before the arrival of Kalinowski. 

The case in this aspect appears to have been tried and argued 
largely on the issue of Fleming’s actual or apparent authority. If 
the plaintiff had proved that Fleming had apparent authority to 
advise the plaintiffs of the desirability of opening more windows, 
then the plaintiff's reliance on Fleming’s statement in this regard 
might estop the defendant from showing a lack of authority. E.g., 
Barron v. McLellan Stores Co., 310 Mass. 778, 783; Denny v. River- 
bank Court Hotel Co., 282 Mass. 176. By predicating his case on 
this point, however, the plaintiff encountered unnecessary difficulty. 
Having failed to prove apparent authority or to bring the case within 
any other exception to the general rule, the plaintiff could not sur- 
mount the general proposition that a principal is not liable for the 
negligence of an agent other than a servant in the performance of 
his employment. E.g., Wescott v. Henshaw Motor Co., 275 Mass. 
82; Khoury v. Edison Electric Illuminating Co., 265 Mass. 236; 
Dutton v. Amesbury National Bank, 181 Mass. 154. Had the plain- 
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tiff proved that a master-servant status existed between the defendant | ju 
and Fleming (which proof appears to have been accessible) the | af 
question of authority need never have been reached. The master’s er 
liability for the acts of a servant is based on a relationship existing re 
between them whereunder the master has the right to exercise con- | 

trol over the details of his servant’s endeavor. This hypothetical | i 
right of control is sufficient to impose liability for acts designed to | © 
effectuate the master’s purpose—i.e., within the “scope of the em- | 4! 
ployment’’—regardless of whether the master himself has granted tk 
authority to the servant or made any representation or violated any P 
duty to the injured. E.g., Cowan v. Eastern Racing Association, T 
330 Mass. 135; Khoury v. Edison Electric Illuminating Co., supra; | 4 
Kees v. Wm. Filene’s Sons Co., 297 Mass. 142; Levi v. Brooks, 121 | © 
Mass. 501. Accordingly, if Fleming was the defendant’s servant and fi 
engaged in the performance of his duties as such, as was probably st 
the case, the defendant would have been liable for all Fleming's ui 
actions except those so foreign to his employment as to indicate | © 
that the relationship had ceased. See, e.g., Vannah v. Hart Private | 4% 


Hospital, 228 Mass. 132. To be sure, the court has on some occasions | 
indicated that liability of a master is based upon an implied exten- 


sion of authority to do such things as are expedient to accomplish ; 
the result. See Fanciullo v. B. G. & S. Theatre Corp., 297 Mass. 44. 
But enough cases have imposed liability on a master for action of 
the servant constituting a clear breach of his authority to vitiate the ' 
significance of this fictional and unrealistic theory. E.g., Kees v. Wm. c 
Filene’s Sons Co., supra; Styrnbrough v. Cambridge Savings Bank, , ‘° 


299 Mass. 20. Had the plaintiff tried his case on the master-servant 
theory, the result might have been different. 


*% w w Ww 


TORTS—DEFAMATION—MALICE—PRIVILEGE. 
Galvin v. New York, New Haven and Hartford Railroad, 
Mass. Adv. Sh. (1960) 1007. 


It has long been recognized that when all is said and done—too 
many people just keep on talking. The instant decision makes this | 
tendency costly under certain circumstances. | 
Defendant’s employees accused plaintiff of stealing from de- 

fendant’s warehouse. The garrulous employees had been assigned | 

to watch the plaintiff whose job it was to guard defendant's premises. 
They saw plaintiff acting suspiciously. Defendant’s employees re- 
peatedly made their accusations in a loud manner so that the sub- 
stance of their “hollering” was heard by others who had gathered 
about. No criminal complaint was issued against the plaintiff. The 
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jury returned a verdict for the plaintiff against the corporate defend- 
ant on his slander count. Under leave reserved the lower court 
entered a verdict for the defendant. The Supreme Judicial Court 
reversed and restored the verdict as returned by the jury. 

Clearly the alleged defamatory statements were made in such 
circumstances as to be privileged. That is where there is a reasonable 


‘cause to believe that someone has been stealing property, the defend- 


ant for its own protection had a right to confront the suspected 
thief and charge him with theft. The court while recognizing this 
privilege stated that the privilege was conditioned and not absolute. 
The facts of the instant case, indicated the court, would not support 
a finding of express or actual malice which would constitute an abuse 
of the otherwise privileged occasion. The court, however, for the 
first time in this jurisdiction, concluded that malice need not be 
shown and that an “Unnecessary, unreasonable or excessive publica- 
tion of the defamatory matter” will constitute an abuse of the 
conditional privilege. The determination of whether the defendant 
acted reasonably under the circumstances remained one for the jury. 


a a % ¥ 


TORTS—PERSONAL INJURIES—ABUTTING 
EXCAVATION. St. 1960, c. 766. 


The person in control of premises abutting on a public way is 
now liable to travelers who are injured or who suffer property 
damage by reason of an excavation on the premises, where no suffi- 
cient railing or barrier has been erected. This adds #27 to G.L. c. 84. 


* x * a 


TORTS—PERSONAL INJURIES—SALES—WARRANTY— 
IMPACT. Sullivan v. H. P. Hood & Sons, Inc., et al., 
Mass. Adv. Sh. (1960) 927. 


The plaintiff drank milk from a container which housed, in 
addition to the milk, a dead mouse and fecal matter. Plaintiff upon 
making the bizarre discovery that she had been swallowing portions 
of the above, suffered the following ill effects: she broke into 15 or 
20 sweats, she was nauseated, she itched all over, she broke out into 
a rash which appeared on her body, face and hands. The rash subse- 
quently turned into sores. The plaintiff proceeded against the 
producer for negligence and against the seller for breach of the 
warranty of merchantability. The case was heard by an auditor and 
he found for the plaintiff on each count. On appeal the defendants 
excepted to the denial of their motions for directed verdicts and to 
the denial of a motion to strike certain findings of the auditor. It was 
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held that a verdict should have been directed for the producer and, 
similarly, the defendant seller, while guilty of breach of warranty, 
would be liable for only nominal damages. 

The instant case resurrected the issue of whether the law should 
permit recovery for physical harm resulting from fright or shock 
negligently caused in the absence of an injury from “without” or an 
“impact” upon the plaintiff's body. The court relying on Spade v. 
Lynn and Boston R.R., 168 Mass. 285, concluded that damages can- 
not be recovered in a situation involving psychological reaction to 
what was in this instance unwholesome food, even where physical 
injury results therefrom. 

Prior to the instant decision the “impact” requirement had 
been defined in such a way as to allow recovery for many seemingly 
trivial injuries. Thus, recovery was allowed in a case where a 
plaintiff jumped from fright, and as a result strained her shoulder. 
Visible or external marks of injury were not required. Freedman v. 
Eastern Mass. St. Ry. Co., 299 Mass. 246. 


The Sullivan Court, after citing the Freedman case, supra, and 
quoting from it, and after referring to words of Mr. Justice Holmes, 
in Homans v. Boston Elevated Railway, 180 Mass. 456, 457, who in 
referring to the Spade doctrine commented that it “is an arbitrary 
exception, based upon a notion of what is practicable, that prevents 
a recovery for visible illness resulting from nervous shock alone,” 
refused to allow recovery on the facts of the instant case. Said the 
Sullivan Court, “we have not been asked to overrule the Spade case, 
and we are not disposed to do so.” 


In Homans v. Boston Elevated Ry., 180 Mass. 456, the court 
referred to the negligent jolting received by a plaintiff as a battery 
notwithstanding the absence of intent. Actually the Homans deci- 
sion evaded the real issue by concluding that the contemporaneous 
fright and battery produced the injury; thereby obviating the neces- 
sity to determine which was the actual cause. What is clear is that 
in the Homans and the Freedman decisions our court strained hard 
to find or impute an injurious character to a technical impact to 
allow recovery. It should be noted that in the instant case there 
was physical injury and there was at least a technical touching; it 
appearing that the plaintiff swallowed and digested the unwhole- 
some substance in the milk. The plaintiff urged that a battery was 
involved which under the Homans decision would entitle him to 
recovery. The court rejected this argument stating that a battery 
was not involved and further “we are unwilling to hold that the 
plaintiff suffered an injury from ‘without.’ ” 

There no longer would seem to be any valid basis upon which 
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to distinguish negligently inflicted mental anguish or harm and in- 
tentionally caused mental harm. The law should be flexible enough 
to be able to accommodate meritorious claims. The rule promul- 
gated in the Spade case and preserved in the decision herein noted 
represents a position which has long been subjected to vigorous and 
penetrating criticism by lawyers and judges alike; it is difficult to 
avoid the conclusion that the rule is long overdue for an overhaul. 


a * % os 


TORTS—PERSONAL INJURIES—NEGLIGENCE, INDEPEND- 
ENT CONTRACTOR. Ducey v. Springfield Cooperative 
Bank, Mass. Adv. Sh. (1960) 1217; Kane v. Field’s Corner 
Grille, Inc., Mass. Adv. Sh. (1961) 69. 


In two recent cases the Supreme Judicial Court has reaffirmed 
two well-known but often litigated principles of tort law. In Ducey 
v. Springfield Cooperative Bank, 1960 A.S. 1217, plaintiff sustained 
injuries when she fell in a corridor of the building owned by the 
defendant, which was at the time of the accident (about 7:30 p.m.) 
being washed by an independent contractor. The court made it 
clear that it would not depart from the rule adopted by the Restate- 
ment of Torts, Sec. 413, and which has long been adhered to in this 
Commonwealth. That rule exonerates a defendant from the negli- 
gence of an independent contractor, except if the contractor’s work 
was such as to require special precautions in order to minimize 
“an unreasonable risk of bodily harm.” The court made it clear, 
however, that such an unreasonable risk must be inherent in the 
job; and not one which would only arise were the independent 
contractor to negligently perform his function. 

In Kane v. Field’s Corner Grille, Inc., 1961 A.S. 69, the court 
once again pointed out that the use of the words “highest degree 
of care’’ and similar words is misleading and not relevant to the 
determination of standards of care to which carriers, inn keepers 
and others have a duty to conform. These standards are determined 
by evaluating the risks of probable harm inherent in a given type 
of conduct against the cost and consequences of avoiding or mini- 
mizing such risks; and by determining how a reasonable man should 
adjust these two factors. In the nature of things the standards, and 
hence, the duties, will vary according to the nature of the probable 
risks and costs. The use of the words “high degree of care” and 
similar phrases merely characterize the results of the adjustment; 
but do not alter the method by which the determination is made. 
By using such words confusion may be introduced into deliberations 
of the jury or judge making the determination. Accordingly, the 
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Supreme Judicial Court disparaged the use of these words in subse- 
quent cases. 


wv w * * 


TORTS—MALPRACTICE—SPEEDY TRIAL. 
St. 1960, c. 69. 


Now, either plaintiff or defendant can ask for a speedy trial, 
in an action for malpractice against a physician, surgeon, dentist, 
optometrist, hospital or sanitarium. This amends G.L. c. 231, #59C. 

Ww * * * 


TORTS—RELEASE—COVENANT NOT TO SUE. 
Lyons v. Durocher, Mass. Adv. Sh. (1960) 1139. 


The distinction between a release and a covenant not to sue 
has long been recognized in this Commonwealth. Matheson v. 
O’Kane, 211 Mass. 91. This distinction again was brought to the 
attention of the bar in the instant case. 

In the Lyons case plaintiff sustained injuries when he was 
assaulted in a cafe. He brought suit against the individual who 
assaulted him and against the cafe where the incident took place. 
Subsequently, while the action was pending, a settlement was 
effected whereby the cafe, a corporate defendant, received a cove- 
nant not to sue. A discontinuance was filed against the corporate 
defendant. The lower court ruled that the covenant not to sue 
was in effect ‘‘a release’ of the corporate defendant from liability 
in the subject matter of the suit. The individual defendant excepted 
to the refusal of the trial judge to give a ruling that he, as co- 
defendant, was likewise released in the suit. 

The court in upholding the finding for the plaintiff reiterated 
the basic distinction recognized in this jurisdiction between a cove- 
nant not to sue and a release. The distinction is that in a covenant 
not to sue the plaintiff does not surrender his cause of action but 
merely agrees that he will not seek to enforce it. The court con- 
cluded that it was a question of fact to determine whether the 
covenant not to sue was intended as an outright release; therefore, 
the lower court’s general finding for the plaintiff indicated that 
it was found as a fact that the covenant not to sue was not intended 
as an outright discharge of the corporate defendant. 

This case illustrates that the difficulty does not arise in cases 
where the agreement given to one of the joint wrongdoers is obvi- 
ously an agreement not to sue and nothing more. The difficulty 
arises over the construction of a particular document as a release 
or as a covenant not to sue. It is well to remember that the means 
whereby the two are to be distinguished is not solely dependent 
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upon use of the titles “release” or “covenant not to sue.” There 
are cases in which agreements, in form a covenant not to sue, have 
been construed as releases. See, e.g., O’Neil v. National Oil Co., 
231 Mass. 20. 

ox w w * 


TORTS—MOTOR VEHICLES—STATUTE OF 
LIMITATIONS. St. 1960, c. 271. 


Actions of tort for bodily injuries or for death under Chapter 
90 (Motor Vehicles) may now be commenced within two years after 
the cause of action accrues, and not within one year as formerly 
provided. This amends G.L. c. 260, #4. 


Ww Ww x Ww 


TRUSTS—INDEFINITE REFERENCE. Second Bank-State Street 
Trust Co. v. Pinion, Mass. Adv. Sh. (1960) 1121. 


H and W, husband and wife, created in 1945 a revocable, 
amendable inter vivos trust with H and the predecessor of the 
petitioner bank as trustees. The trust provided for amendment 
by written instrument signed and acknowledged by both of the 
trustees, as well as by the settlors. In April, 1955, H and W 
executed separate wills which gave the residue of their estates to 
the 1945 trust ‘‘as amended.” These wills provided that the residues 
of the estates were “‘to be held, administered, and distributed solely 
under the provisions of . . . [the trust] indenture, and in no way 
as trustee under this will nor as a trustee subject to appointment 
by or jurisdiction of any probate or other court.’”” On November 
19, 1955, H and W executed, as settlors, an amendment to the trust, 
changing its dispositive arrangements, and H also signed and ac- 
knowledged the amendment as trustee. On this same day H and W 
executed codicils to their wills, changing provisions relating to 
executors, and expressly confirming their wills in all other respects. 
Four days later, on November 23, 1955, the bank, as trustee, signed 
and acknowledged the trust amendment. W died in 1956 and H 
in 1958. The bank, as executor under the wills, now seeks instruc- 
tions as to the disposition of the residues of the estates: do they go 
to the trust as amended in 1955, to the trust as it existed prior to 
amendment, or in some other manner? 

The court first rejected application of the doctrine of incorpo- 
ration by reference on these facts. The wills, in the language 
quoted above, expressly negatived any intent to incorporate the 
trust instruments by providing that the trust of the residue shall 
not constitute a court trust nor the trustees by subject to court 
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control. In addition, the amendment was not effective until No- 
vember 23, 1955, when the second trustee signed and acknowledged 
it; thus, even if the doctrine might be applicable when the intent 
to incorporate is expressly denied, the amendment did not exist 
until four days after the execution of the codicils. (Earlier language 
in the opinion speaking of the trust “as amended on November 19, 
1955” is apparently a slip of the pen since the court expressly finds 
the amendment did not exist until November 23, 1955, when both 
settlors and both trustees had signed and acknowledged it.) 

The court, however, found that the trust amendment had 
independent significance and thus the executor is to transfer the 
residuary sums to the trustee to be administered by the trustee 
under the trust as amended on November 23, 1955. The court 
found that the doctrine of independent significance is well estab- 
lished in Massachusetts, noting National Shawmut Bank v. Joy, 
315 Mass. 457, 53 N.E. 2d. 113 (1944) (disposing of trust property, 
upon stated contingencies, after the settlor’s death). The court also 
cited cases in which provisions in wills were upheld even though 
the testator retained control over the class of persons or gifts in- 
volved. Anderson v. Stone, 281 Mass. 458, 183 N.E. 841 (1933) 
(bequest to persons employed by testator at his death); Gaff v. 
Cornwallis, 219 Mass. 226, 106 N.E. 860 (1914) (gift of contents 
of safe drawer); Holmes v. Coates, 159 Mass. 226, 34 N.E. 190 
(1893) (gift of sum which added to inter vivos gifts would cause 
total gifts to equal $500 per year, the contents of the books upon 
which gifts dependent not being in existence when will made). In 
these cases acts of the testator, after execution of his will and taken 
without the formalities required by the statute of wills, were held 
valid to control the disposition of property at death. 

Until the present case, however, a distribution of pour-over 
assets from a will had been considered allowable only in accordance 
with the terms of the trust as it existed at the time the will in ques- 
tion, including its latest republication by codicil, was executed. 
This conclusion stemmed from the language of Mr. Justice Lummus 
in Old Colony Trust Co. v. Cleveland, 291 Mass. 380, 382, 196 
N.E. 920, 921 (1935), wherein he stated: “Obviously, the will did 
not, and could not, give the residue in trust for purposes which 
had not then been defined, but remained to be defined by a later 
amendment of the trust deed.” The court, in addition to noting 
that this statement was not necessary to the decision, also noted 
that it had been termed “inconsistent with present legal thought” 
in Loring v. Clapp, 337 Mass. 53, 65 n. 10, 147 N.E. 2d. 836, 843 
n. 9 (1958). Since the court has held an inter vivos trust to be a 
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fact of independent significance, National Shawmut Bank v. Joy, 
supra, it was no great step in this case for it to accept the view of 
the Restatement Second of Trusts, § 54, comment i: “. . . the inter 
vivos trust, as it exists at the time of the settlor’s death, is such a 
fact. It is immaterial that the trust was modified after the execu- 
tion of the will; it is sufficient that it exists independently of the 
testamentary disposition at the time of the testator’s death.” 

This ruling does, of course, permit more changes in testa- 
mentary dispositions without compliance with the formalities of 
the statute of wills. The purpose of the statute of wills, however, 
is to avoid fraud and, as the court notes, the required formalities 
attendant upon setting up and amending trusts, and the actual 
transfer of the assets to the trustees, negatives any possibility of 
violation of the statute’s underlying purpose. 

This case is the first in any jurisdiction, absent statutory 
authority, holding that an amendment to a trust, made subsequent 
to the last publication of a will, is valid as an independently sig- 
nificant fact, so as to permit the pour-over provision of the will to 
pass property to the trust as amended. Lawyers in the Common- 
wealth need no longer caution settlors that they must republish 
their wills subsequent to each trust amendment. 


* w w a 


UNIFORM RECIPROCAL SUPPORT ACT—PRIMA 
FACIE EVIDENCE. St. 1960, c. 42. 


Relevant statements of the petitioner under oath or under 
the penalties of perjury are now prima facie evidence on the issues 
of the existence of the duty to support, the failure to provide sup- 
port, and the unreasonableness of such failure to support. This 
amends G.L. c. 273A, #9. 


w a w w 


WILLS—APPORTIONMENT OF DEATH TAXES. 
Whitbeck v. Aldrich, Mass. Adv. Sh. (1960) 1073. 


This case points up the consequences of a testatrix’ possible 
failure to realize the implications of a tax clause in her will that 
loaded on her probate estate all estate and inheritance taxes attrib- 
utable to non-probate as well as to probate property. The non- 
probate property consisted of the principal of a trust over which 
the testatrix had a general power of appointment. The trust prop- 
erty had a value of $172,000, as against probate property having 
a value of less than $45,000. As the result of the tax clause in the 
testatrix’ will charging all death taxes against her probate estate, 
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the taxes consumed so much of it that insufficient funds were avail. 
able to pay pecuniary legacies and no funds at all were left to estab. 
lish a trust for the benefit of an invalid. 

This case illustrates the importance of ascertaining the nature 
and amount of a testator’s non-probate estate in framing the tax 
provisions of a will. Joint property, life insurance, living trusts, 
general powers of appointment and gifts possibly in contemplation 
of death should be carefully reviewed. If the objects of a testator’s 
bounty under his will are different from those taking property pass. 
ing outside the will, it may be desirable to let the burden of taxes 
on the non-probate property be borne by the persons who receive 
it. And even if the objects of the testator’s bounty under and out- 
side the will are the same, non-probate property such as insurance 
proceeds might be more conveniently used for payment of death 
taxes, whereas use of probate property for that purpose might cause 
a sacrifice of values or the dispersion of control of a business. 


w a a * 


WORKMEN'S COMPENSATION ACT—TO WHOM APPLIES 
—PARTNERSHIP, TRUST. James W. Ryder’s Case, 
Mass. Adv. Sh. (1961) 93. 


The claimant was one of two trustees of a business trust with- 
out transferable shares. The trustees were vested with all the man- 
agement rights, subject to the ultimate control of the beneficiaries. 
The claimant was one of three beneficiaries. In affirming the deci- 
sion of the reviewing board, the Supreme Judicial Court held that 
the claimant was not “in the service of another’ for the purposes of 
the Workmen’s Compensation Act, G.L. c. 152, et seg. The court 
reasoned, in essence, that the trust was for these purposes a partner- 
ship; and that a partner is basically a self-employer. 

On its facts, there can be little dispute with the holding. The 
compensation statute was clearly designed to remedy the common 
law hazard of employees injured on the job by providing a safe, 
sure and expeditious method of recovery. Clearly, one having fifty 
per cent control over the operating methods of an unincorporated 
business enterprise falls without the scope of the purposes of this 
statute. 

On the other hand, the scope of the statute would seem broad 
enough to encompass employee-partners in some circumstances. 
Although a partnership is a less flexible form of business organi- 
zation than is a trust, see State Street Trust Co. v. Hall, 311 Mass. 
299, a partnership may be large enough, or its purposes such, that 
an employee-partner is in fact no more than a “self-employer” than 
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is a stockholder-director. Both the Uniform Partnership Act, G.L. 
c. 108A, and the Internal Revenue Code, Sec. 707 (c), recognize 
the validity of employment agreements between partners. The 
recognition of these agreements for the purpose of the Workmen’s 
Compensation Act should be determined on the basis of the degree 
of control over the affairs of the business retained by the employee. 
The court intimates that a non-beneficiary trustee of a trust might, 
in some circumstances, be considered an employee for the purposes 
of workmen’s compensation. There would seem to be no reason 
to exclude a minority stockholder-trustee of a trust with a large 
number of publicly-held transferable shares, such as the one dis- 
cussed in State Street Trust Company v. Hall, supra, were an insig- 
nificant minority. As indicated in the Hall case, the classification 
of a business organization as a partnership, corporation or trust may 
vary according to the nature of its purposes and the rights and 
duties actually created by the governing instruments and to the 
purpose for which the classification is sought. Accordingly, if a 
partner’s interest in a partnership were slight enough to effectively 
withdraw from him management rights, a bona fide employment 
agreement should be a sufficient basis upon which successfully to 
claim Workmen’s Compensation. 

The case underscores the necessity of examining a business 
trust instrument with respect to determining its status: 


(a) as a trust or a partnership for purposes of imposing 
liability on the partners, see, e.g., First National Bank of New 
Bedford v. Charter, 305 Mass. 316, 

(b) as a corporation or a trust or a partnership for pur- 
poses of taxation, see IRC 1954 Reg. 301.7701-1 through 
301.7701-11, 


(c) as a trust or a partnership for purposes of various 


stockholder’s rights, see State Street Trust Company v. Hall, 
supra. 


The draftsman who organizes a closely held trust with ultimate 
control in the beneficiaries may find that the trust is treated as a 
corporation for internal revenue purposes; that the beneficiaries are 
treated as partners for liability purposes; and that for Workmen’s 
Compensation or other purposes, other classifications may be made. 


Ww a * * 
LONING—LOT SIZE. St. 1960, c. 789. 


Acts of 1958, c. 492, added new Section 5A to the Zoning 
Enabling Act, G.L. c. 40A. This section provides that a lawfully 
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laid out lot, duly registered and recorded, that complied with the 
local zoning law in effect at the time of recording or registration, 
may be built upon for residential use even though it does not now 
comply with the frontage and area requirements of the present local 
zoning law. To take advantage of this exemption the lot has to have 
a 5000 square feet area, at least a fifty foot frontage and to have 
been held in ownership separate from that of adjoining land at the 
time of adoption of the standards with which it can now not comply. 

A problem can arise under this section, since a local law will 
probably have a provision exempting established lots from the new 
requirements and in some cases these exempted lots may not meet 
the minimum area or frontage requirements of Section 5A. If Sec. 
tion 5A is interpreted as limiting the local authority’s power to pro- 
vide for exemptions, the result could be that the lot could not be 
built upon under Section 5A although the local exemption would 
otherwise permit the building. The 1960 act amended Section 5A 
to remove this doubt, which was clearly not contemplated at the 
time the section was initially adopted. It provides that, if the lot 
can be built upon under the local zoning law, Section 5A is not 
to be construed to prohibit it. 


* w w os 


ZONING—NONCONFORMING USE. Hinves v. Commissioner 
of Public Works of Fall River, Mass. Adv. Sh. (1961) 231. 


The Zoning Enabling Act, G.L. c. 40A, § 5, empowers a 
municipality to remove nonconforming uses only after a period 
of non-user. It is implicit in the concept of the nonconforming 
use, however, that the nonconforming use remain substantially the 
same. The Supreme Judicial Court has, in its recent cases, taken 
a very strict view of what constitutes a different use or change in 
use. In Town of Seekonk v. Anthony, 339 Mass. 49, 157 N.E. 2d. 
651 (1959), the court found that variations in the method of con- 
ducting a cement and gravel business changed the nature of the 
use sufficiently so that the business could be abated; the fact that 
the changes were required by the technology of the business to pre- 
vent obsolesence and to remain competitive did not affect the 





result. In Town of Wellesley v. Brossi, Mass. Adv. Sh. (1960) 309, | 


164 N.E. 2d. 883, the court found that a nonconforming use for 
storage of equipment of a part-time masonry business did not per- 
mit storage of some additional items of equipment required in a 
full-time masonry business. In Dobbs v. Board of Appeals of 


Northampton, 339 Mass. 684, 162 N.E. 2d. 32 (1959), although | 
the result.depended in part upon local law, the change of a business | 
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Case and Statute Comments 


from a sales-type (grocery and implement store) to a service-type 
(beauty parlor) was held to be a sufficient change of use so that it 
would not be a permitted nonconforming use. 

It is not surprising, therefore, that in the present case, Hinves 
vy. Commissioner of Public Works of Fall River, the Supreme Judi- 
cial Court found that a nonconforming use for grocery store pur- 
poses did not permit an expansion of use of the premises for the 
preparation and sale of certain delicatessen-type foods in addition 
to the sale of grocery items. The owner of the premises not only 
prepared this food on the premises but offered it for sale as a 
catering service wherein it would be made and delivered on order. 
The court found that the use of the premises for preparation of 
food and the catering service constituted, at least when combined, 
a use different from the permitted grocery store use. Under the 
strict rule of the court it is, in fact, probable that either of the two 
different uses would have been held to have constituted a change 
in the permitted nonconforming use. 

Cases similar to the present one always seem to be very hard 
on the property user. Here the owner had made extensive changes 
in the building at considerable cost. The nonconforming use of 
a neighborhood grocery store is unlikely to be economically feasible 
in this day of supermarkets and easy transportation. The reasonable 
method of removing nonconforming uses seems to be by amortiza- 
tion, under which property owners have a prescribed number of 
years to make their use of land conform to the zoning law restric- 
tions; the concept is that the monopoly position given the non- 
conforming use for some years will compensate for the eventual 
loss of the use. Under a statute or ordinance of this type it is un- 
likely that the landowner in the present case would have made 
extensive alterations in her property and attempted even a minor 
change of business use some thirty-one years after the adoption of 
the zoning ordinance. In the absence of amortization authority, 
however, the present strict interpretation of changes in use is neces- 
sary to avoid subverting the purpose of zoning restrictions. 
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ZONING—VARIANCE—NECESSARY STATUTORY 
ELEMENTS LACKING. Shacka v. Board of Appeals of 
Chelmsford, Mass. Adv. Sh. (1961) 17; DiRico v. Board of 
Appeals of Quincy, Mass. Adv. Sh. (1961) 35. 

Two recent decisions stress that each statutory requirement 

contained in G.L. c. 40A, § 15, must be met for the granting of a 

variance from the provisions of a zoning ordinance or by-law. In 
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one case, the court reversed a decree upholding the grant of a vari- 
ance for a gas station in a general residence district although it was 
found that the business would be a convenience and benefit to an 
area which had tended markedly to change to varied commercial 
uses. Shacka v. Board of Appeals of Chelmsford, Mass. Adv. Sh, 
(1961) 17. In the other, the court reversed a Superior Court decree 
which had upheld the remodeling for professional offices of an occu- 
pied factory formerly used as a bottling plant. DiRico v. Board of 
Appeals of Quincy, Mass. Adv. Sh. (1961) 35. 


In the Shacka case, the court found no support for a finding 





that there were “conditions especially affecting the property here 
involved” which would produce a substantial hardship on the appli- 
cant. The loss by the applicant of his former site by reason of a 
land taking, the shift in the character of the general neighborhood 
toward business and the fact that there would be no substantial 
detriment to the public good did not justify the variance. There 
was lacking any indication of a hardship, financial or otherwise, 
to the applicant owing to conditions especially affecting his property 
which did not generally affect the district in which the property 
was located. 

The court was not obliged to pass on the question whether any 
special effect of conditions on the parcel involved must apply only 
to the parcel owned by an applicant for a variance. Thus, an un- 
answered issue is whether a variance may be granted in circum- 
stances where there are conditions which do not generally effect the 
zoning district in which a particular parcel of land is located but 
which do especially effect that parcel and one or more, perhaps 
contiguous, parcels in that district. The case does seem, however, 
to answer this issue to the extent that, it holds that a change toward 
commercial uses along a street in a given zoning district does not 
especially effect one parcel along that street. 

The DiRico case involved a proposed remodeling of a factory 
in a largely residential area from a conspicuously unsightly condi- 
tion into a more attractive, remodelled office building. The court, 
considering the evidence including photographs and _ plans, con- 
cluded that the variance would not be granted without substantial 
detriment to the public good and without nullifying or substantially 
derogating from the intent and purpose of the zoning ordinance. 
The failure to establish this prerequisite was fatal. This case ap- 
parently did involve a financial hardship to the owner which 
especially affected his property. 
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